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1

This is a submission on behalf of the New Zealand Fish and Game Council, and regional Fish
and Game Councils (Fish and Game). The New Zealand Fish and Game Council and the
regional Fish and Game Councils have the statutory responsibility to advocate for the
interests of anglers and hunters, including their interests in habitats (section 26,
Conservation Act 1987).

2

This submission takes a nationwide overview, but recommends that both a regional
approach is taken to the stock exclusion issue, as well as taking advice from regions that
have

3

successfully

implemented

stock

exclusion

practices.

Fish and Game thanks the Ministry for providing the opportunity to comment on the
proposed Clean Water policy package.

Overview
4

Fish and Game support many of the underlying concepts in the Consultation Document and
the consultation version, for example:
•

use and control of MCI, DIN, DRP

•

clarification of meaning of "maintain or improve"

•

stock exclusion.

•

l;swimmable rivers

5

However Fish and Game is deeply concerned that the Consultation Document has taken the
recommendations of the Land and Water Forum, manipulated them, and watered them
down. This is not simply acceptable, and is the primary reason behind the public backlash to
the discussion document. Anglers and hunters rightly believe that they are being tricked,
and there is considerable pressure on the Ministry to prove, through your response to this
consultation

6

exercise,

that

this

is

not

the

case.

In order for environmental limits-based water management to work, central government
needs to install clear, directive policy at a national level. It has a critical role in prescribing
how freshwater objectives are to be set, regulated, enforced, and then reviewed. The state
of New Zealand's freshwater is now one of our most contentious environmental issues.

7

Fish and Game continues to hold many of the same concerns as set out in our submission on
the 2014 reform package, in particular, our request in 2014 for ecosystem health standards
to be brought into the National Objectives Framework, and our marked up version of
Appendix 1 which showed how this could be done.

NATIONAL OBJECTIVES FRAMEWORK
Macroinvertebrate Community Index

8

Policy CB1 of the Clean Water consultation document requires regional councils to monitor
macroinvertebrate communities. Fish and Game considers that this proposal is weak and ineffective,
a

the

reasons

for

which

are

implicit

in

the

following

relief

sought:

Plans be required to have a trigger for action if there is a downward trend in MCI, or it is
below 100.

b

Plans to be required to assess the cost and benefits of improving MCI in increments of 5
to levels up to 130. This would include an assessment of the values of that river, or
reach, for example, for fish spawning, that might require higher MCI scores to be
maintained.
The required action is to investigate and develop an action plan to either maintain or

c

improve MCI scores in the waterbody. The key points in this process are:
If the natural state is below 100, then the requirement is to maintain MCI at that
level.
ii

If the MCI score in a waterbody is below 100 for human-induced reasons, then the
requirement is to develop a time bound and measurable action plan to improve the
MCI score.

iii

If there is a downward trend in MCI then the requirement is to develop an action
plan to reverse the trend.

Relief
•

MCI be incorporated into the NPSFM as per Fish and Game's recommendations.

•

The planning system as proposed above to be included into the NPSFM as per Fish and
Game's recommendations.

It should also be noted that because there is not a proven correlation between MCI and
freshwater fish abundance or productivity, albeit that MCI is a critically important indicator of
'life supporting capacity' as required by the RMA, further fish species focussed indicators are still
required to meet the full 'life supporting capacity' requirements of the Act.
Dissolved inorganic nitrogen & dissolved reactive phosphorous
9

The consultation version incorporates the setting of maximum concentrations of DIN and
DRP through a "note" attached to the ecosystem health periphyton attribute table. This
requirement is not sufficiently directive, and its legality and enforceability is unclear. It does
not accord with or implement the LWF's recommendations that (in summary)
a

1

:

The NPSFM include a requirement to set instream concentrations for DIN and DRP as
objectives in regional plans.

b

The development of a mandatory decision support tool to be used by regional councils
to derive and set DIN and DRP concentrations.

c

Research and develop a multivariate "look-up" table for DIN and DRP concentrations.

d

The NPSFM needs to incorporate nitrogen and phosphorus standards in order to achieve
ecosystem health as measured through a desired MCI. The required scientific work to
build such a "look up" table has been accepted for journal publication and will be
available this year (Death eta/, 2017). This research provides a simple and empirical link
between MCI score and instream DIN or DRP concentration for New Zealand conditions.

Relief
•

The NPSFM be amended to include setting of DIN and DRP concentrations in the NOF at
ecosystem health levels.

•

That a decision-support tool as per the flow chart attached to the LWF's letter to Ministers
of 19 August 2016 be confirmed and appended to the NPSFM. The text of the NPSFM must
make clear that setting of DIN and DRP concentrations is to follow that process.

•

That this decision-support tool is to follow the most up-to-date science that sets out how the
desired instream nutrient concentration in order to achieve a desired MCI score.

Gaps
10

The consultation version does not reflect the full range of attributes that need to be
managed. The most important missing parameters are:
a

11

Sediment.

b

Copper.

c

Zinc.

Sediment is one of Aotearoa's biggest water quality issues but it is not explicitly addressed in
the NPSFM or the NOF. The four modes of impact from sediment are visual clarity, light

LWF letter to Ministers 19 August 2016.

penetration, suspended sediment concentrations, and deposited sediment. These are all
capable of being included as attributes in the NOF.
12

There is developing science that shows that cyanobacteria absorb nutrients from fine
deposited sediment, thus contributing to blooms (Biggs and Kilroy, 2000).

13

Zinc and copper are heavy metal contaminants commonly found in urban storm water and
so affect-urban waterbodies. Controlling the sources of these contaminants is difficult
because:

•

The most common source of copper is motor vehicle brake-pads over which local
government has no control.
The most common source of zinc are building materials, in particular roofing, over which

•

local government control is not clear due to ambiguities of overlap with the Building Act and
regulations.
•

Copper is also associated with agricultural discharges (eg horticulture), and also palm kernel
extract.
Inadequate focus on urban water issues has been evident at all stages of the freshwater

14

reform process. This needs to change.

Relief:
•

Include sediment attributes in the NOF or signal intention to include sediment attributes in
the NOF and begin development of those and in the interim, include policy direction on
sediment management.

•
•
•

Include copper and zinc attributes in the NOF .
National regulation for vehicle brake-pads should be investigated and developed .
Control of heavy metals from building materials should be investigated and legislative
amendments/guidance/regulation ensuring effective local government control for NPSFM
purposes developed.

SWIMMING
15

Fish and Game supports the underlying concept of a time-based approach to achieving
water quality suitable for "swimming". However the detail underpinning this concept and
providing the course of action for its achievement need significant work.

Terminology

16

The Consultation Document refers to improving water quality to enable "swimming". The
document refers to a target of 90% of rivers and lakes being "swimmable"'. This is not
defined and not referred to elsewhere. Instead the concept of "suitable for immersion" is
applied.

z

NPSFM-CDV pg 5 preamble.

17

Lack of consistency in terminology is confusing and unclear. Reference solely to "swimming"
is misleading as swimming is only one of many activities involving immersion or primary
contact.
The objective that water quality is "suitable for immersion more often" is not sufficiently

18

directive. As defined any reduction in frequency and magnitude of E. coli exceedances over
any time frame would qualify as achieving the NPSFM's proposed new objectives and
policies'.
19

Consistent and clear terminology should be used. The NPSFM should set a clear and
definitive goal that water quality be suitable for primary contact recreation.

Relief:
•

Replace references to "swimming", "swimmable, "suitable for immersion" in the NPSFMCDV preamble, Objective A3, Policy AS, Policy CA2(f) with "primary contact recreation".

•

Delete definition of "suitable for immersion" and insert the LWF definition of "primary

contact recreation~~.
Qualifying as swimmable

20

It appears that amended Appendix 2 is inaccurate. It does not reflect the categories and
attribute states and defining metrics set out by MfE on its website as being proposed to be
inserted in the NPSFM 4 • It is unfortunate that the table was not included in the Consultation
Document.

21

Those parameters should not be left to a "readers note". The legality and enforceability of a
"readers note" in national policy is unclear.

22

If it is intended to have a standard that applies at all flows (i.e 540 cfu/100ml) -the 95''
percentile -or a standard that applies at median flows or below (130 cfu/100ml) then the
document is either deliberately misleading or was flawed in its drafting. Fish and Game
hopes it is the latter.

Relief:
•

That the E. coli attribute table in NPSFM"CDV be amended to incorporate in full the tables as
set out on MfE's website.

•

Create two E coli standards -one for the 95'' percentile (i.e. across all flows), and another
for median flows and below {130 cfu/100mls) when people are more likely to be in contact
with freshwater. This will also require the setting and updating of reference flows for New
Zealand rivers at median in order to avoid a shifting target based on flow conditions. The
reference flows should be updated as new hydrological data becomes available, or as
models improve for ungauged catchments.

NPSFM-CDV 1 pg 10 interpretation, pg 23 Objective A3, pg 14 Policy AS.
http://www.mfe.govt.nz/fresh-water/freshwater-management-reforms/water·quality·swimmingcategories·attribute-states-detail. See Table 1.

Waterbodies to which the target applies

23

The Consultation Document's "swimming" proposals only apply to "large rivers and lakes"
which is defined to capture 4th order rivers or above and lakes large than 1.5km in
perimeter on average. This excludes the vast majority of waterbodies. Because the current
E. coli attribute table is deleted in the consultation document to make way for that applying
to "swimming" there is no E.coli attribute table or bottom line applying to those other
'smaller' waterways. This is a serious oversight.
It is also a target at risk of failing at the outset, as 77% of the contaminant load comes from

24

first and second order streams, as these have the most direct contact with discharges'.
Applying the standard to all streams would drive changes in farming. Therefore the current
model relies entirely on dilution, and does not attempt to drive any changes in the practices
that lead to that pollution.
25

The "swimming" proposal is also inconsistent with the interconnectedness of freshwater
bodies and the ocean. Failure to appropriately control contaminants in smaller streams that
may themselves not necessarily be frequently used for swimming can result in significant
pollution of the coastal environment into which they flow. This is a significant issue for
Auckland City.

26

This interface issue with the coastal environment may result in the proposed additions to
the NPS being inconsistent with the provisions ofthe NZCPS.

Relief:
•

That the new primary contact E. coli attribute table apply to all waterbodies. Primary contact
recreation targets should be set for all regions.

•

It may also be possible to apply the 540 cfu/100ml standard to class 1-4 streams at 95'"
percentile values, with the 130 cfu/100ml recreational standard on larger rivers at median
flows or below. Either way there must be a standard that applies to all streams. Some
regional plans (i.e. Otago) have a similar system in place already.

Monitoring

27

Fish and Game supports the inclusion of monitoring requirements for E. coli in Policy CB1 and
Appendix 5 in principle. As drafted Appendix 5 is not sufficiently clear. It fails to identify that
there are;! two separate monitoring requirements:
a

Monitoring for meeting E. Coli freshwater objectives in the long term.

b

Monitoring for surveillance to inform the public on suitability for primary contact
recreation at various times and locations.

28

Appendix 5's monitoring guidelines are based on the 2003 microbiological guidelines which
are outdated. Many councils are employing more sophisticated methods.

5

McDowell (in publication)

Relief:
•

Amendments to ensure the two separate monitoring requirements are clear.

•

Urgent review of the 2003 microbiological guidelines.

Overarching Goal
29

The preamble to the consultation document sets an overarching goal that 90% of rivers and
lakes will be swimmable by 2040 and an interim goal of 80% to be swimmable by 2030. This
goal

is

supported

in

principle.

However

it

is

undermined

by

four

issues:

a

The rivers and lakes to which this goal will apply have not been defined. It is not

b

The goal is not legally enforceable. It is only set out in the NPSFM-CDV preamble. No

clear whether only large rivers and lakes will be relevant or a broader group.
relevant objectives or policies are proposed. Instead it is proposed that a letter from
the Minister to regional councils outlining the goal is distributed. This lacks
regulatory compulsion 6
c

It is not clear how this goal is intended to be worked into existing plan
processes/plans recently amended to give effect to the NPSMF 2014.

d

The new RMA provisions give ample scope for the Ministry to ensure that the
provisions of this clean water package are complied with by regional councils.

Relief
•

Incorporate the goal of 90% of rivers and lakes to be suitable for primary contact recreation
into the NPSFM provisions. This should apply to all rivers and lakes.

•

Provide policy direction on how this goal is to be incorporated into plans at different stages
of the planning process.

•

The year by which 90% of rivers by suitable for primary contact recreation be changed to
2030.

CONSULTATION DOCUMENT TEXT
30

Comments and relief relating to the consultation draft text in relation to the issues discussed
above are not repeated.

Timeframes
31

Freshwater objectives need to be set, and they need to be set fast. Implementation needs to
be accelerated for public confidence in the fresh water reforms to be retained. This is
particularly so given the controversy subsequent to release of the Consultation Document.
The timeframes in the consultation version are to drawn out to impress any urgency on
regional government or land users to change. They need to be revisited.

Relief:

The lack of regard for the letter from MfE to regional councils regarding control of animal excrement
discharges under slS RMA is a case in point.
6

•

The NPSFM be amended to set minimum timeframes for when regional freshwater
objectives are to be met.

•

The date of implementation of the NPSFM in Policy El be brought forward to 31
December 2020. Any extension should be limited to 2025.

Objectives AZ and 81- economic wellbeing

32

The consultation document amends Objectives A2 and Bl to refer to providing for economic
wellbeing and productive economic opportunities, both elements of which are limitless in
their possible interpretation and application. It is not clear why they are necessary or why
the amendment to each objective is different, although the amendment to Objective Bl
regarding water quantity is clearly intended to facilitate further large scale irrigation
development and

its consequent land use intensification with attendant adverse

environmental consequences. If the intention is to clarify that use of water for inter alia
economic purposes can only occur only within environmental limits then this should be
specifically addressed.
33

Of particular concern is the amendment to Objective Bl. As currently worded it requires
economic wellbeing to be provided for "while" (meaning "at the same time as")
safeguarding the life supporting capacity offreshwater. This is inconsistent with the intent of
the Act and with an environmental limits approach to water management based on
providing

34

for

use

within

the

capacity

of

the

environment

to

sustain

itself.

Fish and Game attaches an opinion from Sir Geoffrey Palmer QC and Elana Geddes on this
matter. This is attached in Appendix A.

Relief:
•

Delete the proposed amendments to Objective A2 and Bl referring to provision for
economic wellbeing and productive economic opportunity.

•

If references or new provisions are to be included these must be drafted to ensure that
water quality and quantity based on ecosystem and human health is the first priority. Any
reference to economic well-being and

productive economic opportunities must

incorporate the caveat that it be 'within environmental limits'.
Objective AZ- maintain or improve

35

The clarification of the "maintain or improve" requirement in Objective A2 needs further
work. Fish and Game supports the requirement that water quality be maintained or
improved within a FMU in principle. It allows for natural fluctuations and is consistent with
the scale at which freshwater objectives are set.

36

However, the adequacy of that requirement turns on the definition of FMU. Currently that
definition is extremely broad and affords regional councils unfettered discretion to identify
FMUs at as large or small a scale as they please. Setting of large FMUs allows for gaming of
the system and an 'unders and overs' calculation due to power imbalances. A desire to avoid

these outcomes was one of the drivers behind the proposed amendments. Fish and Game
submitted on this issue in 2014, and it has not been addressed.

Relief:
•

The NPSFM provide guidance on appropriate minimum scale/scale-setting process for
FMUs. Consequential amendments to the FMU definition will likely be required.

Policy A3 and Appendix 3

37

Appendix 3 has not been populated. This should occur. Policy CA3 only applies to
infrastructure listed in the Appendix.

38

The consultation documents includes amendments attempting to define "benefits provided
by listed infrastructure". This singles out renewable electricity generation and then lists
employment and economic wellbeing as "benefits". This is unhelpful. First, there are many
different types of hydrological modification that may qualify as significant infrastructure. It is
not necessary to single out electricity generation. Second, a general statement that
employment and economic wellbeing are sufficient benefits to trigger application of the
exception in Policy A3 is too broad. Almost any activity will have employment and economic
outcomes. A higher threshold should be applied in the context of freshwater limits. Care
needs to be taken in determining criteria allowing infrastructure to qualify for an exception.
In some instances poor water quality results from infrastructure that may be regionally
significant but which is outdated and should be upgraded.

39

The amendment clarifying that Appendix 3 only applies to infrastructure existing prior to the
date on which the NPSFM 2014 came into effect is supported.

Relief:
•

Appendix 3 be populated. This should include the infrastructure title and its specific
benefits.

•

The final paragraph to Policy CA3 be deleted.

•

Appendix 3 include specific, detailed criteria that must be considered when determining
whether an Appendix 3 exception is appropriate.

STOCK EXCLUSION

40

The stock exclusion proposals are broadly acceptable. 3 crucial elements are missing:
a

A workable scheme for deciding what slope class a parcel of land falls within. Such a
scheme exists within the new NES on Plantation Forestry, and it could be used in this
case.

b

Integrating stock exclusion fencing requirements with riparian management. This is a
significant omission, ignores recommendation 31 of the LWF's

4th

Report, and is not

consistent with integrated and strategic resource management. Stock exclusion and
riparian setbacks are intimately linked. Although exclusion prevents stock from entering

waterways it does not prevent overland or subsurface flow of nutrients. Setbacks, in
particular vegetated setbacks, act as a filter. They preserve and enhance natural riparian
habitats and associated biodiversity, and prevent erosion. Without a complementary
setback requirement, any stock exclusion regulation risks placing a significant cost on
land

owners for

insignificant

environmental

outcomes.

Setbacks

and

riparian

management are heavily influenced by context and depend on factors such as terrain,
soil, and flow patterns.
c

Recognising existing regional or sub-regional schemes for stock exclusion that work and
not undermining them through more complex standards that might be created through
section 360 regulations. For example, the Lake Brunner Special Management Area on
the West Coast has worked, and would work elsewhere on the West Coast. The
nationwide regulations proposed may be too complex and too fraught with exceptions
and tests whereas this simple set of rules could work. There will be other examples.

d

The proposed regulations do not mention riparian planting or the benefits to be
obtained from it. Holmes (2016) found that 5 metre buffers with planting was required
to reduce deposited sediment cover in streams to less than 20%. Also, there is a strong
link between riparian planting, macroinvertebrate health, and fish abundance. The
pastoral farming sector will not appreciate being pressured to relocate inadequately
located fences back from water margins as the need for riparian buffers attracts greater
public recognition and expectation. This will likely be further accentuated with the
upcoming scientific recognition of the significance of first and second order streams as
the primary source of instream contaminants, sediment and 'bad bugs', as noted in the
section above on swimming.

Relief:
•

The Consultation Document's stock exclusion proposal and any subsequent regulation(s)
include a scheme for consistent slope class assessment and a requirement that fencing
erected to exclude stock be placed at an appropriate distance from the waterbody, with
appropriateness being determined by reference to a nationally applicable assessment tool as
outlined above.

•

Give regional councils the ability to submit to the MfE the ability for an alternative stock
exclusion regime to be deployed or extended. The Ministry must have the right to assess the
scheme's likely effectiveness, a critical component of which is any existing proof of
effectiveness (rather than assumed effectiveness) against the proposed nationwide
standards.

•

It seems difficult for the proposed section 360 regulations to be effective in implementing
the stock exclusion rules - regional plans are a better method. However, Fish and Game
understands that the primary reason for using the section 360 regulations is to bring in an
infringement regime of instant fines. It may be possible to do both - to have the stock
exclusion rules implemented by way of an NPS or NES, and for the infringement system to sit
on top of this. The NES on plantation forestry provides such a model.

•

The proposed regulations need to include recommendations on the size of riparian buffers,
with a minimum of Sm being recommended.

•

The requirement for beef cattle to be excluded from all plains waterways (0-3 degrees) by
2025, should be strengthened to include "all" spring-fed waterways in the hill and high
country at 0-3 degrees slope (over lkm or greater) where highly valued aquatic species are
recognised. Spring fed streams are not as capable of self-cleaning through flushing flows,
yet provide the majority of sports fish spawning sites in Canterbury, for instance.

•

In light of the significance of first and second order streams as the primary source of
instream contaminants, sediment and 'bad bugs', the proposed stock exclusion regulations
recognise and include provision for this reality.

OTHER

40.

There is no measure offish health and abundance proposed for Appendix 1 of the NPS-FM.

Relief:
•

Insert an appropriate measure of fish health and abundance, such as the index of biological
integrity.

CONSULTATION

41.

Fish and Game wishes to be heard in any subsequent Ministry for the Environment lead
discussions with parties interested or affected by the matters traversed in the Clean Water
discussion document.

APPENDIX 1- LEGAL OPINION

SIR GEOFFREY PALMER
QUEENS COUNSEL

HARBOUR CHAMBERS, LEVEL 10, EQUINOX HOUSE, 111 THE TERRACE, WELLINGTON 6143
P 0 BOX 10242, WELLINGTON 6143, NEW ZEALAND
EMAIL: GEOFFREY.PALMER@XTRA.CO.NZ
PHONE +64 4 4992684 FAX +64 4 499 2705 MOBILE 021 557 782 WWW.HARBOURCHAMBERS.CO.NZ

MEMORANDUM
Privileged and Confidential

TO:

Bryce Johnson, Chief Executive New Zealand Fish and Game Council

FROM:

Geoffrey Palmer QC and Elana Geddis

DATE:

10 April 2017

RE:

NATIONAL POLICY STATEMENT FOR FRESHWATER MANAGEMENT
2014- PROPOSED ECONOMIC WELL-BEING AMENDMENTS AND

THE OECD REPORT ON NEW ZEALAND'S ENVIRONMENTAL
PERFORMANCE
Introduction and Summary
1.

The Government has proposed a series of amendments to the National Policy
Statement for Freshwater Management 2014. These are set out in the Clean
Water discussion document published by the Ministry for the Environment in
February 2017. 1

2.

The focus of media attention has been on the proposed amendments to introduce
new "swimmability" standards for rivers and lakes. However, the Government is
also proposing a series of amendments to require councils to consider the
implications for economic well-being before they establish environmental limits for
both freshwater quality and quantity. You have asked for our advice on the
implications of those amendments.

3.

These changes will undermine the degree of environmental protection currently
provided for in the existing Freshwater NPS. That is inconsistent with the
emphasis placed on environmental protection in Part 2 of the RMA by the Supreme
Court in the 2014 landmark King Salmon case.

1

Available at: http://www.mfe.govt.nz/sites/default/files/media/Fresh%20water/clean-water.pdf

liP age

4.

Our legal analysis of the NPS amendments needs also to be considered in the
context of the recent OECD Environmental Performance Review of New Zealand
2017. 2 This report was published after the proposed amendments were released
for consultation. The portions of the OECD report on freshwater management
conclude that the present policy settings are inadequate. The OECD report
supports our conclusion that the proposed economic well-being amendments
should be abandoned and suggests further that the 2014 Freshwater NPS itself
should be revised.

Summary of Proposed Economic Well-Being Amendments
5.

One of the Government's stated purposes for its proposed amendments to the
Freshwater NPS is to provide for "economic well-being". 3

6.

The Clean Water discussion document states that: "[c]oncerns have been raised
that the Freshwater NPS does not specifically oblige councils to consider
implications for economic well-being before they establish environmental limits."'
It does not specify who has raised these concerns. The issue does not appear to
have been raised by the Land and Water Forum-'

7.

The discussion document proposes: 6
To address these concerns, we propose amending the Freshwater NPS to
make clear that regional councils must consider the community's economic
well-being when making decisions about water quantity, deciding what
level or pace of water quality improvements will be targeted, and when
establishing freshwater objectives.

B.

Three specific amendments have been proposed, to: existing Objective A2;
existing Objective B1; and new policy CA2(f)(iaaab).

Proposed Amendment to Oqjective A2-Water Quality

9.

Objective A2 regarding water quality is to be amended as follows (new language is
underlined):
Objective AZ
The overall quality of fresh water within a freshwater management unit
is maintained or improved while:
(a) protecting the significant values of outstanding freshwater bodies;
(b) protecting the significant values of wetlands; and
(c) improving the quality of fresh water in water bodies that have been
degraded by human activities to the point of being over-allocated~
then providing for economic well-being, including productive economic
opportunities, within environmental limits.

2

OECD (2017) OECD Environmental Performance Reviews: New Zealand 2017, OECD Publishing,
Paris.
3
Clean Water discussion document at p.ZO.
'At p.ZO.
5
This issue was not raised in either the Fourth Report of the Land and Water Forum (November
2015) or the formal Advice from the Forum to Ministers on NOF Development (August 2016).
6
At p.ZO.
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Proposed Amendment to OQjective 81-Water Quantity
10.

Objective B1 regarding water quantity is to be amended as follows (new language
is underlined):
To safeguard the life-supporting capacity, ecosystem processes and
indigenous species including their associated ecosystems of fresh water, in
sustainably managing the taking, using, damming, or diverting of fresh
water, while providing for economic well-being. including productive
economic opportunities.

Proposed Amendment to Policy CA2(!}-Setting Freshwater OQjective and Limits
11.

Policy CA2{f) is to be amended by introducing a new matter (iaaab) that regional
councils must consider when establishing fresh water objectives and limits (new
language is underlined):
f) considering the following matters at all relevant points in the process described in

Policy CA2(a)-(e):
iaaa. how to improve the quality of fresh water in large rivers and lakes so the
human health risk is reduced and they are suitable for immersion more often:
iaaab. how to provide for economic well-being, including productive economic
opportunities, within the context of environmental limits:
i. the current state of the freshwater management unit, and its anticipated future
state on the basis of past and current resource use, including community
understandings of the health and well-being of the freshwater management unit;
ii. the spatial scale at which freshwater management units are defined;
iii. the limits that would be required to achieve the freshwater oQjectives;
iv. any choices between the values that the formulation of freshwater objectives
and associated limits would require;

v. any implications for resource users, people and communities arising from the
freshwater objectives and associated limits including implications for actions,
investments, ongoing management changes and any social, cultural or economic
implications;
vi. the timeframes required for achieving the freshwater objectives, including the
ability of regional councils to set long timeframes for achieving targets; and

vii. such other matters relevant and reasonably necessary to give effect to the
objectives and policies in this national policy statement, in particular Objective
AAA 1 and Objective A2.
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Effect of the Proposed Amendments
The Legal Effect of the NPS

12.

The purpose of an NPS is "to state objectives and policies for matters of national
significance that are relevant to achieving the purpose [of the RMA]." 7

13.

The language of the Freshwater NPS is therefore very significant. Changes to the
objectives and policies of the Freshwater NPS will result in changes to the
decision-making framework applied by Regional Councils and hence to the final
decisions taken to manage freshwater at the regional level.

14.

The Freshwater NPS is a legal instrument. It sits at the top of the hierarchy of
planning documents under the RMA. The importance and legal role of an NPS was
emphasised by the Supreme Court in the 2014 landmark decision in the King
Salmon case. 8

15.

An NPS states objectives and policies which must be implemented in lower order
planning documents. Regional policy statements, 9 regional plans 10 and district
plans 11 must all "give effect to" an NPS and must be amended to do so if
necessary. 12 The Supreme Court emphasised that "give effect to" is a strong
directive, creating a firm obligation on regional and district councils to implement
the NPS through their planning documents. 13

16.

The Supreme Court found in the King Salmon case that an NPS is a self-contained
legal document. It translates the general purpose and principles in Part 2 of the
RMA into more specific objectives and policies. It is not necessary or appropriate
for a council to refer back to make its own assessment of the purpose and
principles in Part 2 of the RMA when making decisions under an NPS. 14 Instead,
councils must give effect to an NPS in the terms it is drafted.

17.

The Supreme Court identified three caveats to that principle. If the NPS is
inconsistent with Part 2 of the RMA, does not "cover the field", or is uncertainthen a regional council may refer back to Part 2 of the RMA when making
decisions under the NPS. 15

7

Section 45(1) RMA.
Environmental Defence Society Inc. v New Zealand King Salmon Co. Ltd. [2014] NZSC 38; [2014]
1 NZLR 593; [2014] NZRMA 195; (2014} 17 ELRNZ 442.
9
Section 62(3) RMA.
10
Section 67(3)(b} RMA
11
Section 75(3}(b} RMA.
12
Section 55 RMA.
13
King Salmon at [77].
14
King Salmon at [89]-[91] and [1 06]-[148].
15
King Salmon at [88].
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Effect of Proposed Amendment to Oqjective A2-Water Quality
18.

Objective A2 currently requires that the overall quality of fresh water is
"maintained or improved" while meeting certain "environmental bottom lines" of
protection. This is fully consistent with the purpose and principles in Part 2 of the
RMA. The Supreme Court in the King Salmon case emphasised repeatedly that
environmental protection is a core element of sustainable management under the
Act. 16

19.

The proposed amendment to Objective A2 creates a new secondary objective:
"then providing for economic well-being, including productive economic
opportunities, within environmental limits".

20.

The phrase "economic well-being" is used in the RMA but is not defined. It is
usually interpreted to mean economic development and associated economic
opportunities-such as employment, operational spend or tourism revenue. 17 This
emphasis on economic development is reinforced by the further reference to
"productive economic opportunities". In the freshwater context these are likely to
be interpreted to include agriculture, irrigation, industrial use and tourism.

21.

"Then" has the effect of a subordinating conjunction, so that the provision for
economic well-being is dependent on the achievement of the primary objective to
maintain and improve overall water quality.

22.

The proposed amendment to Objective A2 therefore retains the priority currently
given to the protection of freshwater quality under the Freshwater NPS. This is
confirmed by the further caveat that economic well-being must be provided for
"within environmental limits" (emphasis added). This caveat is important and is
fully consistent with the concept of sustainable management-use, development
and protection within the bounds of the environment's capacity-that underpins
the RMA.

Effect of Proposed Amendment to Oqjective 81-Water Quantity
23.

As it currently stands, Objective B1 is to "safeguard the life-supporting capacity,
ecosystem processes, and indigenous species including their associated
ecosystems of fresh water" when making decisions about taking, using, damming
or diverting fresh water. Safeguarding these environmental attributes is therefore
given priority. They operate as an "environmental bottom line", particularly in
relation to the impact of activities on the natural flow of rivers and other water
bodies.

24.

This is fully consistent with the purpose and principles in Part 2 of the RMA.
Environmental protection is a core element of the purpose of "sustainable
management" in section 5(2) of the RMA. 10 Section 5(2)(b) specifically refers to
"safeguarding the life-supporting capacity of air, water, soil, and ecosystems". The

16

See, for example, King Salmon at [24](d). [28]. [ 47]. [146]. [148], [149] and [152].
See, for example, Kawarau Jet Services Holdings Ltd v Queenstown Lakes District Council [2015]
NZRMA 185 at [161]. Note that a different approach has been taken to the interpretation of
"economic well-being" in the context of the EEZ and Continental Shelf (Environmental Effects) Act
2013. In that context, at least one Decision-Making Body has interpreted "economic well-being" to
include the direct and indirect values of resources, including for their intrinsic and ecosystem
services values (Trans-Tasman Resources Ltd: Marine Consent Decision (June 2014) at [86]).
10
See, for example, King Salmon at [24](d). [28]. [ 47]. [146], [148]. [149] and [152].
17
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Supreme Court in the King Salmon case noted that it is consistent with the
definition of "sustainable management" in section 5(2) of the RMA for an NPS to
direct decision-makers to give primacy to environmental protection in particular
circumstances. 19
25.

However, the proposed amendment to Objective B1 will remove the priority
currently placed on the protection of life-supporting capacity and associated
environmental attributes of fresh water. It will require these attributes to be
protected "while providing for economic well-being, including productive economic
opportunities".

26.

"While" can be understood to mean "at the same time as" ! 0 The objective
therefore becomes to safeguard life-capacity and associated environmental
attributes "at the same time as" providing for productive economic opportunities.
The expression "productive economic opportunities" is open-ended and potentially
far-reaching. As noted above, it is likely to be interpreted to include large-scale
irrigation and intensified agricultural land-use.

27.

This is different to the proposed amendment to Objective A2, which makes
providing for economic well-being secondary to environmental protection.
Further, unlike the proposed amendment to Objective A2, there is also no caveat
that productive economic opportunities must be provided for "within
environmental limits".

28.

The effect of the proposed amendment to Objective B1 is therefore to give the
protection of the life-supporting capacity of freshwater and provision for economic
opportunities the same priority when making decisions that will impact on water
quantity. This significantly undermines the degree of environmental protection
currently provided by the Freshwater NPS.

29.

The conflicting objectives for water quality (Objective A2) and water quantity
(Objective B1) create confusion and have the potential to lead to bad
environmental outcomes. The proposed amendment to Objective B1 will have
flow-on effects for water quality. Reduction of, or interference with, natural flow
rates and levels is a significant factor in the degradation of water quality.
Recognising and working within environmental limits when making decisions that
impact on the quantity of water is therefore a critical first step in managing and
improving the quality of New Zealand's fresh water.

Effect of New Policy CA2(f)(iaaab)
30.

19

Paragraph (f) of Policy CA2 sets out the matters that a council must consider when
setting objectives and limits for fresh water management. It is an exhaustive list.
That is, it lists all the matters that are to be considered. Consistent with the
Supreme Court's guidance in the King Salmon case, a council will not be permitted
to go outside the list in paragraph (f) and refer back to the general principles in
Part 2 of the RMA when setting objectives and limits for freshwater management.

King Salmon at [149] and [152].
The Supreme Court confirmed this ordinary meaning of "while" in the context of section 5 of the
RMAin King Salmon at [24l(d).
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31.

The proposed new sub-paragraph (iaaab) inserts a new matter that must be
considered by councils. It requires all councils to consider "how to provide for
economic well-being, including productive economic opportunities, within the
context of environmental limits". Councils will therefore be required to expressly
consider "how to provide for economic well-being" when making their decisions.
There is no corresponding requirement to consider any of the environmental
matters of particular importance set out in sections 6 and 7 of the RMA. 21

32.

Further, it is not clear what "within the context of environmental limits" is intended
to mean. This is different to the reference to "environmental limits" in Objective
A2. That reference makes clear that "environmental limits" are fixed limits within
which decisions must be taken. The reference to "the context of" environmental
limits suggests that such limits are only a contextual factor, rather than fixed limits
within which economic well-being must be provided for.

33.

The effect of the proposed new sub-paragraph (iaaab) is therefore to tilt decisionmakers away from environmental protection as a bottom line and towards
consideration of the economic opportunity costs of environmental protection.
Together with the proposed amendments to Objective B1 it undermines the level
of environmental protection that the Freshwater NPS currently provides.

34.

The proposed new sub-paragraph (iaaab) is not necessary in our view. The
economic impacts on resource users and any future economic opportunity costs
are already included in the list of matters that councils must consider under Policy
CA2(f). Existing sub-paragraph (v) already requires councils to consider "any
implications for resource users arising from the freshwater objectives and
associated limits including implications for. .. investments ... and any ... economic
implications".

Consistency with Part 2 of the RMA?
35.

Making provision for economic well-being is consistent with the purpose and
principles in Part 2 of the RMA. Section 5(1) of the RMA provides that the purpose
of the Act is "to promote the sustainable management of natural and physical
resources". "Sustainable management" is defined in section 5 (2) to mean:
... managing the use, development, and protection of natural and
physical resources in a way, or at a rate, which enables people and
communities to provide for their social, economic, and cultural wellbeing and for their health and safety while(a)
sustaining the potential of natural and physical resources
(excluding minerals) to meet the reasonably foreseeable needs of
future generations; and
(b) safeguarding the life-supporting capacity of air, water, soil, and
ecosystems; and

21

These include such matters as: the preservation of the natural character of wetlands and lakes
and rivers and their margins (section 6(a)); the protection of significant habitats of indigenous
fauna (section 6(c)); the intrinsic value of ecosystems (section 7(d)); the maintenance and
enhancement of the quality of the environment (section 7(1)); any finite characteristics of natural
and physical resources (section 7(g)); and the protection of the habitat of trout and salmon
(section 7(h)).
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(c) avoiding, remedying, or mitigating any adverse effects of activities
on the environment.
36.

Economic well-being is, however, only one aspect of sustainable management.
The Supreme Court in the King Salmon case emphasised that the definition of
"sustainable management" in section 5(2) does not consist of two distinct parts,
one to be balanced against the other. 22 Rather, it should be read as an integrated
whole: 23
The use of the word "while" before subparas (a), {b) and (c) means that
these paragraphs must be observed in the course of the management
referred to in the opening part of the definition. That is, "while" means "at
the same time as".

37.

Consistent with this interpretation, the Supreme Court repeatedly stressed that
environmental protection is a core element of sustainable management, so that
"sustainable management of natural and physical resources involves protection of
the environment as well as its use and development". 24 Environmental protection
does not in itself have primacy-'5 But Part 2 when read as a whole does
contemplate the adoption of "environmental bottom lines". 26 The three matters in
section 5(2)(a) to (c) - including the life-supporting capacity of freshwater therefore cannot be traded off to provide for economic development.

38.

The Government's decision to undermine the existing level of environmental
protection in the Freshwater NPS through its proposed amendments is inconsistent
with the emphasis on environmental protection in the King Salmon case. In
particular, the amendments to Objective B1 and Policy CA2(f) are at odds with the
recognition given to environmental protection by the Supreme Court. However,
the Supreme Court did not go so far as to find that economic well-being cannot be
considered at the same time as environmental protection. 27 We therefore cannot
conclude that the proposed amendments are clearly "ultra vires" or in breach of
the purpose of the RMA. But they certainly do represent a considerable back-track
from the standard of environmental protection adopted by the Government in
2014 in the Freshwater NPS as it is currently drafted.

Conclusions on the NPS Amendments
39.

22

In our view the Council should oppose the economic well-being amendments
proposed by the Government for the following reasons:
a.

They will undermine the degree of environmental protection currently
provided for in the Freshwater NPS.

b.

The difference between the amended objectives for water quality (Objective
A2) and water quality (Objective B1) is unclear and confusing and will lead
to bad environmental outcomes.

[24]{c).
[24](c).
24
[24](d). See also similar statements: [28], [ 47], [146], [148], [149] and [152].
25
[149].
26
[ 47].
27
See the discussion in Nolan ed Environmental and Resource Management Law (LexisNexis NZ
Ltd, online edition) at [3.23].
23

King Salmon at
King Salmon at
King Salmon at
King Salmon at
King Salmon at
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c.

The amendments are not necessary-the Freshwater NPS already requires
regional councils to take account of economic well-being when making
decisions about the management of fresh water.

d.

The

Government's reasons for the amendments are not transparent and are
unconvincing.

The 2017 OECD Environmental Performance Review of New Zealand
40.

The policy context in which the proposed amendments to the Freshwater NPS fall
to be considered has fundamentally altered with the publication of the 2017 OECD
report. That report contains a critical analysis of New Zealand's performance in
protecting the quality of its freshwater and makes policy recommendations for the
adoption of a new water policy that bring into question not only the amendments
proposed, but also the adequacy of the existing Freshwater NPS.

41.

From the point of view of the New Zealand Fish and Game Council the critical
finding is that: "Agricultural and urban storm water run-off continues to put
pressure on freshwater quality and ecosystems, and increased irrigation water has
led to water scarcity in some areas. " 28 The OECD identifies the expansion of dairy
farming and the Government's subsidies for irrigation as m'!jor factors creating
29
this pressure.

42.

New Zealand's failure to systematically appraise significant cumulative
environmental effects is criticised. 30 This is particularly the case for freshwater. 31
Further, the report also criticises New Zealand's approach to monitoring and
enforcement of environmental standards. 32 The non-compliance rate for resource
consents is relatively high at 20% of inspected consents. 33 For the New Zealand
Fish and Game Councils the revealed rates of non-compliance and inadequate
enforcement must be a matter of concern.

43.

The report makes clear that changes will need to be made to the existing
approach to land use and irrigation if environmental effects are to be addressed. 34
It notes that Government subsidies for irrigation projects "do not systematically
consider the environment and social cost of irrigation, and the benefits largely
accrue to the agricultural and processing industries". 35 It particularly identifies the
link between pastoral intensification and pressures on freshwater quality and
quantity 36 The report makes clear also that "[a]chieving water quality
improvements in many New Zealand catchments will likely require significant
manipulation of existing land management. .. ". 37

28

OECD Report, above, note 2 at p.16.
At pp.15-16. See also pp.34-41 and the discussion in Chapter 4.
30
At p.27.
31
Atp.158.
32
At pp.27-28 and 29.
33
At p.27.
34
At pp.34-41. See also the discussion in Chapter 4.
35
At p.16. See also the discussion in Chapter 4 at pp.172-174.
36
At pp.35-36. See also the discussion in Chapter 4 at pp.158&ff.
37
At p.36.
29
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44.

The report highlights the level of pollution of New Zealand's freshwater: 39
The pollutants of most concern are nutrients, pathogens and sediments.
In particular, nitrogen levels from different agricultural sources have
continued to increase; between 1998 and 2009, the nitrogen balances
worsened more than in any other OECD member country. Over 19902012, nitrogen leaching into soil from agriculture increased by 29% and
total nitrogen levels by 12%.

45.

Later the report makes clear that much of the increase in nitrogen and phosphorus
is caused by the expansion of intensive agriculture, primarily diary production. 39
This has Jed to an increase in the consumption of nitrogen fertilisers.'" These
increases contrast with declining trends in fertiliser use in most other OECD
countries. 41

46.

As the report points out, agricultural runoff is also a health risk contributing to
New Zealand's high rates of preventable gastro-intestinal disease: 42
Contamination of groundwater with nitrates and microbial pathogens is
recognised as a human health risk. For example, New Zealand has
relatively high rates of largely preventable enteric or gastro-intestinal
disease in comparison to England, Australia and Canada (Ministry of
Health, 2016).

47.

The report emphasises the dangers of the existing situation to the life supporting
capacity of freshwater. It identifies the threat posed to fish and other aquatic life.
These concerns are central to the New Zealand Fish and Game Council's statutory
mission. Further Joss of biodiversity seems inevitable unless steps are taken to
improve water quality: 43
Deteriorating water quality remains one of the biggest threats to native
freshwater species, alongside habitat loss and predation from introduced
species. New Zealand has some of the highest levels of threatened
freshwater species in the world, with almost three-quarters of native fish
threatened from extinction. Macroinvertebrate Community Index scores
are poorest in rivers located downstream of catchments where agricultural
intensity and urban land cover are high (Larned et al., 2016).
The full impacts of past and present agricultural land-use practices on
water quality have yet to materialise; the time lag between improved landuse practices and improved water quality can be long (up to decades).
particularly for groundwater resources. There are concerns that even with
best mitigation practices, recent elevated inputs from continued large-scale
conversation of land to dairy farming, coupled with time lag effects, will
result in more freshwater degradation (Figure 2).

38

At
At
40
At
41
At
42
At
43
At

39

p.36.Citations omitted.
pp. 79-81 and pp.159-161.
p.BO.
pp.80-81.
p.36. See also pp.161-163.
pp.36-37.
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48.

The report welcomes the 2014 updates of the 2011 Freshwater NPS. 44 Naturally it
cannot evaluate the proposed 2017 changes. However, the report identifies
several aspects of the existing Freshwater NPS and its implementation that require
review. 45

49.

Notably, the report states it is too early to evaluate collaborative moves in
freshwater reform. 46 It criticises the long time-frame given to Councils to set
water quality objectives and limits under the Freshwater NPS. 47 And it is suggested
that the minimum standards in the National Objectives Framework for water may
not meet the life supporting capacities of ecosystems. 48 The report notes in
particular the tension between the Government's policy of doubling the real value
of primary industry exports by 2025 and the need to manage freshwater within
49
environmental limits.

50.

The report also states that the revision or development of new water quality
parameters should be expedited to minimise the need for repeated engagement
and consultation. There needs to be, the report states: "[c]ontinued progress
through unambiguous national guidance and a more comprehensive NOF, coupled
with holding respective Councils accountable for achieving the NPS-FM in their
regions will be necessary to ensure success". 50

51.

In light of these concerns, the OECD makes a series of important
recommendations, including to: 5 1

52.

•

Review implementation of the NPS-FM to ensure that water quantity
and quality limits set locally are ambitious and comprehensive
enough to achieve national ecosystem and human health objectives
and public expectations; establish performance indicators to track
and evaluate implementation of the NPS-FM by regional councils,
and strengthen compliance monitoring and enforcement of resource
consent conditions; ensure the revision or development of new
water quality parameters is expedited to minimise the need for
repeated community consultation and updates of regional plans.

•

Require regional councils and collaborative groups to start
discussions around water quality limits at the highest level (e.g., at
water quality suitable for swimming); if necessary, the case can be
made to argue away from such limits, within the bottom lines, if
disproportionate costs can be proven.

These recommendations are supported by a wider suite of recommendations,
including recommendations to: review existing Government support for irrigation;
and apply the "polluter pays" principle and introduce pollution charges to capture
the costs of diffuse pollution such as agricultural run-off. 52

44

At pp.38-39. See also pp.166-172.

45

/d.

46

At
At
48
At
49
At
50
At
51
At
47

52

p.38.
p.38.
p.39.
p.39.
p.39.
p.42.

See
See
See
See
See

also p.167.
also p.170.
also p.168.
also p.163.
also the discussion in Chapter 4.
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Policy Conclusion
53.

A close reading of the OECD analysis compels the conclusion that the
Government's proposed economic well-being amendments to the Freshwater NPS
should be abandoned and focus instead directed towards urgently addressing the
issues identified in the OECD recommendations. There is widespread recognition in
the OECD report that New Zealand's freshwater quality has deteriorated at
alarming rates under the existing policy settings, and will continue to do so, and
remedial action is required urgently to retrieve the situation.

Geoffrey Palmer QC

Elana Geddis

121 Page

