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What

e overview of the HSNO Act

e who is involved in and affected by the Act

e definition of a “hazardous substance”

e key links between the HSNO Act and the RMA

e to understand the purpose, objectives and key
provisions of the HSNO Act

e to obtain an overview of the organisations and
agencies involved with the Act

e to understand who is affected by the Act
e to understand what the links are with the RMA

How .
e presentation

e exercises
e group discussion

e The easy part is learning how to do new things. The hard

part is giving up what we normally do.
Anon
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2.1 OVERVIEW OF THE HSNO ACT

What is the HSNO
Act?

History of HSNO Act

The Hazardous Substances and New Organisms (HSNO) Act 1996 is
anew piece of legidation to manage the environmental, and human
health and safety risks of hazardous substances and new organisms.
The Act repeals a number of historical pieces of legidation,
including the Explosives, Dangerous Goods, Toxic Substances and
Pesticides Acts.

The HSNO Act requires all hazardous substances and new organisms
(including genetically modified organisms) to be approved before
import, development, field testing, release, import or manufacture.

To thisend, the Act establishes a consistent process for assessing the
risks posed by hazardous substances and new organisms before they
are approved, and for setting controls to manage their risks to the
environment, and human health and safety.

The HSNO Act does not regulate substances with radioactive,
infectious or ozone depleting properties (unless these have other
properties that are deemed to be hazardous under the Act) or
hazardous wastes.

In November 1988, the Interagency Co-ordinating Committee (ICC)
on Pollution and Hazardous Substances recommended the
streamlining of existing legidation controlling environmental
pollution and hazardous substances.

At the time, arange of agencies and legislation controlled hazardous
substances. Each focused on different hazardous substances, parts of
their life cycle and methods of control.

New Zealand was a so lagging behind international best practice and
efforts to harmonise legid ation for managing hazardous substances.




Development of new
legislative provisions
for hazardous
substances

Timing of the HSNO
Act and associated
regulations

Legislation repealed
by the Act
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Initially, the concept for revising historical controls for hazardous
substances was embedded in Part XI1I of the RMA. However, dueto
the complexity and extent of mattersto be considered, it was decided
to create anew piece of legidation - the HSNO Act. Asaresult, the
HSNO Act has repealed Part X111 and associated Schedule 5 of the
RMA.

A special Select Committee introduced the HSNO Bill to Parliament
in November 1994. The Bill was reported back to Parliament and
enacted in March 1996. Those parts of the Act dealing with new
organisms came into force on 29 July 1998 and those addressing
hazardous substances on 2 July 2001.

With the enactment of the HSNO Act, New Zealand is one of the
first countriesto implement the results of a Globally Harmonised
Chemical Classification and Hazard Communication Systems
(GHS). Thiswas based on international agreements outlined in
Agenda 21 following the 1992 United Nations Conference on
Environment and Development in Rio de Janeiro.

The key pieces of historical law repealed by the HSNO Act include:

e Explosives Act 1957

e Dangerous Goods Act 1974

e Toxic Substances Act 1979

o Pesticides Act 1979

e parts of the Animal Remedies Act 1967 and Fertiliser At 1982

o those parts of the Animals Act 1967 and Plants Act 1970 not
aready superseded by the Biosecurity Act 1993.
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2.2 PURPOSE OF HSNO ACT

Purpose of Act

Key principles and
matters of
importance

Key principles

Matters of importance

The purpose of the HSNO Act is “to protect the environment, and
the health and safety of people and communities, by preventing or
managing adverse effects of hazardous substance and new
organisms”’.

Part 11 of the Act spells out the key principles and matters of
importance. These are summarised below.

Principlesthat are relevant to the Act include:

¢ safeguarding the life-supporting capacity of air, water, soil and
ecosystems

e maintaining and enhancing the capacity of people and
communities to provide for their own economic, socia and
cultural wellbeing and for the reasonably foreseeable needs of
future generations.

The HSNO Act states that the following matters of importance must
be taken into account:

¢ the sustainability and intrinsic values of ecosystems
e public health

e Maori culture and traditions

e the economic and related benefits of hazardous substances and
new organisms

o New Zealand'sinternational obligations.

The Act also acknowledges arange of important concepts, as
follows:

¢ the adoption of the precautionary approach where thereis
uncertainty about the effects and risks of a particular hazardous
substance or new organisms

e the Treaty of Waitangi
o the establishment of a clear and transparent methodol ogy for
making decisions under the Act. The public isactively involved

in this decision making process, particularly where the
environmental risks are deemed to be significant.
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2.3 GUIDING PRINCIPLES FOR MANAGING THE EFFECTS AND RISKS
OF HAZARDOUS SUBSTANCES UNDER THE HSNO ACT

Overview In managing the effects and risks of hazardous substances, the Act

allows controls to be attached to hazardous substances when
approved, that:

e arebased on arigorous assessment of the risks and benefits
presented by the hazardous substance (or a group of hazardous
substances)

o are“effect” based

e takeinto account the fact that any substance may have more than
one type of hazard —for example, petrol is flammable, toxic and
ecotoxic (in the past, ecotoxic hazards in particular have been
neglected)

o reflect the degree (magnitude) of these hazards

e arevaried according to the levels of risk at each point in a
substance’ s life cycle, from importation or manufacture, to end
use, disposal or export

e areconsistent across sectors and activities, thus avoiding
conflicting requirements

o areperformance-based, by stipulating a standard that has to be

met, but not how it has to be met in order to alow for differing
technologies.

Q Notes
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Under the HSNO Act, the term " hazardous substance” includes any
substance that can damage the environment, or harm human health
and safety.

The Act defines a“ substance” as:

any element or compound (or their mixtures) of either natural or
synthetic origin

any recognised variation of an element or a compound (such as
an isotope, alotrope, isomer, congener, radical or ion)

any mixture or combination of the above

any manufactured article that contains explosive substances.

A “hazardous substance” is any substance that has one or more of
the following intrinsic hazardous properties exceeding specified
thresholds or “Minimum Degree of Hazard” regulations made under
the Act:

explosiveness

flammability

ability to oxidise (accelerate afire)

human toxicity (acute or chronic)
corrosiveness (to human tissue or metal)
ecotoxicity (with or without bioaccumulation)

capacity, on contact with air or water, to develop one or more of
the above properties.

10
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e “acute’” means an adverse effect that occurs within a short time
of exposure.

e “chronic” means an adverse effect that occurs either after a
prolonged exposure, or along time after a single exposure

e “toxic” means capable of causing ill-healthin, or injury to,
human beings

e ‘“ecotoxicity” means capable of causing ill health, injury or death
to any living organism apart from humans

e “bioaccumulation” means the accumulation of hazardous
substances in the tissues of organisms.

o “oxidise” meansto enable combustion to take place, usually by
supplying oxygen. However, some oxidisers will enable
combustion to take place without oxygen or even under water.
Examples are chlorine and fluorine.

The HSNO Act does not control radioactive or ozone-depleting
substances (unless they have another hazardous property) as these
are aready covered in separate legislation (the Radiation Protection
Act 1965 and Regulations 1982, and the Ozone Layer Protection Act
1996).

The HSNO Act also does not cover infectious hazardous properties,
as infectious agents/materials are mostly associated with living
organisms and related waste products.

Infectious properties are managed through other means (Land
Transport Rule: Dangerous Goods 1999 and NZ Standard
5433:1999: Transport of Dangerous Goods on Land, and New
Zedand Standard NZ4304: Management of Healthcare Waste).

(However, it is noted that the HSNO Act manages the importation
and devel opment of infectious agents through the part of the Act that
deals with new organisms. Thisis not covered by this workshop).

Similarly, the HSNO Act does not cover hazardous waste unlessit is
awaste hazardous substance that can be clearly associated with an
approval under the HSNO Act. In most cases, hazardous waste is
highly mixed in New Zealand, and is managed under programmes
established under the RMA. Thisis discussed further in Module 4.

11
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Substances that are gaseous are often contained under high pressure.
Because of the inherent risks associated with this, the HSNO Act
deems any gas contained under pressure to be hazardous, irrespective
of whether it displays any of the hazardous properties shown above.

Manufactured articles are not considered to be hazardous substances
by the HSNO Act, unless the article contains expl osive substances
(for example, fireworks). A manufactured article is understood to be
“something for which the intended use is primarily to do with its
physical shape, rather than its chemical composition”. Other
examples of manufactured articles comprise batteries and
photocopier toner cartridges.

It is noted that liquids or particles contained within avessel simply
used to store, transport or dispense its contents (such as sealants,
paints, glues etc.) do not fall under the above definition, as the shape
of the container has no other purpose than that of containment.

Some hazardous substances are generated as by-products during
some manufacturing processes. The Act provides for regulations to
be developed for by-products, though none have yet been devel oped.

Thisisonly likely to be the case if hazardous by-products are
generated during the manufacturing of a hazardous substance, or
where a by-product becomes araw materials for afurther
manufacturing process.

12
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2.4 WHO IS INVOLVED IN AND AFFECTED BY THE HSNO ACT?

MfE and ERMA

The “Authority” and
ERMANZ

ﬂ Notes

The Ministry for the Environment (MfE) provides policy adviceto
the Minister for the Environment on the HSNO Act. The Ministry is
responsible for developing the Act and the Regulations and any
amendments to the Act.

The Environmental Risk Management Authority is responsible for
implementing, administering and monitoring the enforcement of the
Act. It isbound by the requirements imposed by the Act,
Methodology Orders and Regulations.

The Environmental Risk Management Authority (ERMA), also
known as the “ Authority” is an expert body composed of between six
to eight members who are appointed by the Minister for the
Environment. The Authority is accountable to the Minister and to
Parliament.

ERMANZ, or ERMA New Zedand, isthe administrative body which
supports the Authority in its functions, and has a chief executive and
staff.

13
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What the Authority

does The Authority’ s powers represent those of a Commission of Inquiry

in considering and making decisions on applications for hazardous
substances or new organisms, meaning that these powers are the same
asthat of aDistrict Court.

The HSNO Act specifies that the Authority’s membership includes a
balanced mix of knowledge and experience in matters likely to come
before the Authority. Information on the members of the Authority
can be found on the ERMA New Zealand website.

The Authority’ s functions include:

o develop amethodology for assessing applications for, and
deciding on approvals to introduce hazardous substances or new
organismsinto New Zealand

e place controls on hazardous substance and new organisms as part
of the approval process

e investigate, or require an investigation into, incidents and
accidents

e operate apublic process to assess and decide on applications for
hazardous substances or new organisms

e maintain apublicly available register of approvals for hazardous
substances and new organisms

e approvetest certifiers and codes of practice
e monitor and report on the effectiveness of the Act

e promote awareness of the safe management of hazardous
substances and new organisms.

e advise on the content of regulations under the Act

e advisethe Minister for the Environment on best international
practice.

ﬂ Notes
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The HSNO Act specifically requires the Authority to take into
account the principles of the Treaty of Waitangi when making
decisions on hazardous substances and new organisms.

To this end, the Act enables formation of a specia advisory
committee, Nga Kaihautu Tikanga Taiao (Nga Kaihautu). This has
been set up to advise the Authority and ERMA New Zealand on
Maori perspectives of applications under the Act and on issues to do
with decision making.

Nga Kaihautu has a relationship with the Authority rather than with
applicants. It can have up to six members and its chairperson attends
and takes part in governance meetings of the Authority.

The Crown hasto abide by the Authority’ s decisions. However, the
Minister for the Environment can call in and decide on an application
for a hazardous substance or a new organism that the Minister
considers being of national or international significance. In these
circumstances, the Authority conducts an inquiry and makes
recommendations.

Except in the area of decision-making, the Minister may direct the
Authority to take certain actions, which give effect to government
policy - for example, in the area of international agreements.

15
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The Authority is responsible for supervising the enforcement of the
Act through a number of appointed enforcement agencies.

The main task of enforcement agenciesisto make sure that the
controls placed by the Authority on hazardous substances and new
organisms are complied with.

Enforcement agencies are required to do this by:

appointing and warranting trained enforcement officers

liaising with each other to clarify and manage potential overlaps
and gapsin responsibilities.

carrying out compliance checks

issuing compliance orders and infringement notices

prosecuting offenders under the Act.

The different enforcement agencies include:

Ministry of Health

Occupationa Safety and Health Service, Department of Labour
Maritime Safety Authority

Police and Land Transport Safety Authority

Civil Aviation Authority

Ministry of Consumer Affairs

Territorial authorities (city and district councils).

Enforcement agencies will have to train and warrant Hazardous
Substance Enforcement Officers, and carry out their powers, duties
and functionsin line with the Act. Thisisdiscussed further in
Module 7 of this manual.

16
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Who will be affected

by the Act? The HSNO Act changes the way hazardous substances and new

organisms are managed in New Zealand, and affects almost every
New Zealander.

The Act appliesto and provides for the input of:

e importers/manufacturers/product devel opers. requirement for
approvals

e al users (from home users to major industry), including storage
and transport companies, and waste treatment and disposal
companies. compliance with controls

e handlers of highly hazardous substances: reguirement for
certification

e gspecidistsin hazardous substance management: potential test
certifiers

e thegenera public and Maori: right for contributing to decisions
on approvals, with specific consideration given to the Treaty of
Waitangi.

g Notes
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2.5 KEY LINKS BETWEEN THE HSNO ACT AND THE RMA

Relationship of the
HSNO Act with the
RMA

Section 142 (HSNO): Relationship to other Acts states:

‘(2

3)

(4)

()

(6)

Every person exercising a power or function under the
Resource Management Act 1991 relating to the storage, use,
disposal, or transportation of any hazardous substance shall
comply with the provisions of this Act and any regulations
made under this Act.

Nothing in subsection (2) of this section shall prevent any
person lawfully imposing more stringent requirements on the
storage, use, disposal, or transportation of any hazardous
substance than may be required by this Act or regulations
made under this Act where such requirements are

considered necessary by that person for the purposes of the
Resource Management Act 1991.

Nothing in this Act shall apply to any resource consent,
being-
@ A land use consent relating to the storage, use,

disposal, or transportation of any hazardous
substance; or

(b) A coastal permit to do something that would
otherwise contravene section 15 of the Resource
Management Act 1991; or

(© A discharge permit,---

wher e that resource consent was granted before the coming
into force of any regulations made under this Act (other than
regulations made under Parts Xl to XVI of this Act) until
such time as the conditions on the resource consent are
reviewed in accordance with section 128 of the Resource
Management Act 1991.

For the purposes of this section, “ resource consent’’ hasthe
same meaning as in the Resource Management Act 1991.

Any controls prescribed under any other Act for any

hazar dous substance shall not contravene the provisions of
regulations made under sections 75 and 76 of this Act
unless---

@ Thereisa provision in that other Act that expressly
provides that controls made under that other Act for
specified purposes may contravene the provisions of
regulations made under this Act; and

(b) The controls are made for the purposes provided for
in that Act.”

18
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The Fourth Schedule of the HSNO Act amends the RMA in some
key aress.

Section 2 (Interpretation) of the RMA is amended by inserting, after
the definition of the term “Government road" in section 2 (1), the
following definition:

““ Hazardous substance” includes, but is not limited to, any
substance defined in section 2 of the Hazardous Substances
and New Organisms Act 1996 as a hazardous substance.’

The HSNO Act originally amended Section 62(1)(ha) of the RMA
by omitting (as inserted by section 34(1) of the Resource
Management Act 1993) the words:

“the regional council shall retain primary responsibility for
the hazard or hazardous substance; and",

and substituting the following subparagraphs:

“(iii)  Theregional council shall retain primary responsibility for
the natural hazard; and

(@iv) The relevant territorial authority shall retain primary
responsibility for the hazardous substance."

However, the recent Resource Management Amendment Act 2003
repeals that part of the Fourth Schedule of the HSNO Act relating to
Section 62(1)(ha) of the RMA. Instead, the Amendment Act creates
anew section 62 RMA on the “ Content of Regional Policy
Statements’, specifying what aregional policy statement must state,
including the following:

62(2)(i) “ the local authority responsible in the whole or any part of
the region for specifying the objectives, policies, and
methods for the control of the use of land —

(i) toavoid or mitigate natural hazards or any group of
hazards; and

(i) to avoid or mitigate the adver se effects of the storage,
use, disposal or transportation of hazardous substances....

62(2) " If noresponsibilities are specified in the regional policy
statement for functions described in subsection (1)(i)(i) or
(ii), the regional council retains primary responsibility for
the function in subsection (1)(i)(i) and the territorial
authorities of the region retain primary responsibility for the
function in subsection (2)(i)(ii)

19
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If applicable, list down some key points from this module that apply
to your day-to-day working environment.

20
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