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1.  Overview 
This overview sets out the key findings of the report.   It has two parts. First, it 
provides an overview of some of the strengths and weaknesses of the current 
approach to managing the oceans.  Secondly, it summarises Section 3 of the report by 
considering key themes across the legislation reviewed as part of this stocktake.   

Of necessity, the overview summarises what are often complex and contentious 
issues.  More detailed explanation and context is included in the body of the report 
(and its appendices), including an identification of some of the key tensions within the 
principal oceans management legislation. 

1.1. Strengths and Weaknesses 

This review has identified some potential strengths and weaknesses in the overall 
legislative and policy landscape that applies to oceans management.  Clearly some of 
the issues may fall under both “strengths” and “weaknesses”, depending on which 
aspect is under consideration.  For example, the Treaty of Waitangi provides a 
framework for considering the relationship between indigenous rights and the 
Crown.  However, this does not necessarily translate to clarity about aboriginal rights 
of title.  

Likewise current allocative mechanisms for fisheries resources such as the Quota 
Management System (QMS) are relatively efficient but are weakened by gaps in the 
specification of rights for competing users of the marine environment.  Also the 
relatively comprehensive legal framework for managing the oceans is undermined by 
the lack of a clear and comprehensive values-based policy framework for 
implementation of the statutory management regime, and a context within which to 
resolve inevitable conflicts and differences in policy emphasis.  

Nevertheless, the “strength/weakness” lens does offer a useful perspective for 
drawing out key themes from this review. In-depth analysis of such issues falls 
outside the scope of this report and the following summary comments are therefore 
perhaps most useful as flags for areas that may warrant further investigation and 
analysis. 

1.2. Strengths 

� Single, uncontested jurisdiction 
New Zealand is more fortunate than many countries in that it is not encumbered by 
state-to-state disputes over sovereignty (although there may be an issue to settle with 
Australia over the extent of our respective continental shelves) nor are there 
complicated constitutional arrangements dividing domestic jurisdiction between 
different levels of government (that is we do not have the complication of 
federalism). Parliament, the Judiciary and the Executive have clearly stated roles.   

� Comprehensive legal framework 
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As noted above, jurisdiction is clear and uncontested and New Zealand has law in 
place to assert its sovereign rights in accordance with United Nations Convention on 
the Law of the Sea (UNCLOS). This review has highlighted few gaps in the legal 
ability for the Executive (or other management agencies) to take any management 
action likely to be required to exercise sovereign rights and meet international 
responsibilities.  On the other hand, the ability to undertake the management 
function expeditiously, transparently and efficiently remains very much a live issue. 

� Some ability to create consistent regulatory regimes 
Although management functions are fragmented across many statutes, some 
opportunity exists to create seamless management regimes in respect of key issues.  A 
good example is marine pollution.  Other opportunities exist through the broad 
regulation making powers of the Territorial Sea, Contiguous Zone and Exclusive 
Economic Zone Act and the Continental Shelf Act. 

� Integrated Coastal Zone Management 
The management of resource use (bar fisheries) by a single statute (the Resource 
Management Act) and single agencies (regional councils) across the land water 
interface out to the 12nm limit is a major advantage over most other jurisdictions.  
With capacity building and greater inter-agency collaboration this model has the 
potential to address most coastal management issues. 

� Treaty of Waitangi 
The Treaty of Waitangi provides a formal framework for addressing and considering 
Maori rights and relationships with respect to the Crown’s sovereignty and sovereign 
rights. The Treaty “base” has proved a key tool in determining and allocating certain 
marine resources (such as fisheries allocation under the QMS) within the Exclusive 
Economic Zone (EEZ)/Territorial Sea.  It does this in two ways: a) by helping to 
define the appropriate parties, and b) by focusing attention as much on the 
“relationship” questions as the “rights” issues. This is a significant strength when 
contrasted with international jurisdictions that are struggling to address issues relating 
to indigenous rights.    

� Relatively efficient allocation mechanisms for fisheries 
The fisheries QMS provides a relatively efficient market mechanism for allocating 
access to fisheries resources, (although it is supplemented by regulatory tools that 
may compromise efficiency to some extent).  Efficiency may also be compromised by 
the fact that only some of the fisheries resource is allocated through the QMS, and by 
the relatively poor specification of rights for competing users, from non-commercial 
fishers through to other extractive and non-extractive users (e.g. shipping, tourism, 
etc.). 

1.3. Weaknesses 

� Absence of over-riding goal 
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There is no explicit over-arching goal for managing the marine environment (e.g. a 
clearly articulated statement of “sustainability”, wise use” or other formula).  Instead 
agencies are left to interpret and apply various key international marine management 
goals (e.g. UNCLOS, Agenda 21, etc.) or seek to apply the goals of non-statutory 
strategies such as the New Zealand Biodiversity Strategy.  The absence of an over-
arching goal risks decisions being taken by one agency that conflict with, or 
undermine, the efforts of others. 

� Inconsistent decision-making structures and opportunities for participation 

The marine environment is subject to different management regimes and decision-
makers. Decision-making processes are inconsistent and the rights of parties to 
participate in those processes vary widely.  As implied above, there is also 
inconsistency in the reasons for regulatory control and the outcomes sought.  While 
differences are not necessarily problematic in themselves, the rationale for these 
differences is not obvious.  Without a clear set of policy principles justifying and 
explaining inconsistencies across the marine environment the regime is open to 
criticism that it is the result of historical happenstance and sectoral preferences rather 
than rational policy making. 

� Inconsistent management of “like” activities (and potential effects), particularly beyond the 
territorial sea 

Management of non-living resources outside the 12 nautical mile zone of the 
territorial sea is largely “reactive” and somewhat “ad hoc”.  There is little obvious 
integration with management of living resources.  This means that there is a very little 
ability to ensure that like activities and their potential effects are managed consistently 
– between activities and across the 12 nm boundary.   

Associated with this is an absence of key tools such as structured environmental 
impact assessment in the marine environment (even within the territorial sea for 
some sectors - for example fishing).  Effective and consistent management of 
environmental effects from the utilization of non-living and living resources is largely 
reliant on officials giving effect to the regulatory regime in a way that recognizes 
“whole of government” interests and objectives.  There seems to be no mechanism 
(other then Cabinet consideration) to resolve issues where there are clear and 
significant conflicts between these interests. 

� Treaty of Waitangi Act and aboriginal rights 
As noted in section 1.2 above, while the Treaty of Waitangi provides a framework for 
addressing and considering the nature and extent of Maori rights, and the Treaty of 
Waitangi Act 1975 provides an administrative mechanism for considering claims 
regarding prejudicial affect post-1840, there is still uncertainty about the potential 
scope of any aboriginal title/rights in relation to the oceans. Future decisions from 
the courts on the nature and extent of any such rights will be a significant issue for 
any oceans policy. 

� Ecologically arbitrary spatial management units and a general lack of integrated management 
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Most management regimes are exercised according to UNCLOS’s geospatially 
concentric and geological boundaries. These are intersected by extensions of 
terrestrial water catchment boundaries (to form management units for the purposes 
of the RMA).  To the extent that this reflects sovereign rights the concentric 
approach to management makes sense.  However, these boundaries almost certainly 
cut across ecosystem boundaries and processes.  This makes managing activities in 
relation to their potential impacts on ecosystems difficult. 
There is some ability to reconfigure and specify management boundaries within 
statutes but this is far from common practice and would, in any case, only partially 
address the issue.  Hard edges to the regime representing the largely sectoral 
approach to fisheries management further frustrate the ability to adopt a truly 
coherent ecosystem management approach. 

� Lack of information 
Information about the marine ecosystems and the size of, or impacts on, these 
ecosystems is poor and incomplete meaning that decisions most often need be taken 
with incomplete or poor information.  This is unlikely to change significantly in the 
short to medium term, or even in the long term for complex ecological processes.  
The various tools that are available for managing in the absence of information (e.g. 
the precautionary principle and risk management) are interpreted and applied 
inconsistently.  

1.4. Across Acts Analysis 

� Purpose of Principles 
Arguably the RMA is the only statute that specifies outcomes through a comprehensive 
value-based purpose and principles section. The Fisheries Act 1996 also specifies 
outcomes, but more narrowly for the use and sustainability of fisheries resources, and 
the interface of fisheries resources with the aquatic environment.  These “modern” 
Acts seek, through their purpose and principles sections to accommodate multiple 
objectives that operate in parallel (e.g. sustainability / utilisation / development / 
protection). Inevitably this produces tensions within the Acts and the resulting 
statutory and policy management frameworks.  

� Scope and Jurisdiction 
Spatial jurisdiction affecting oceans policy falls into five “zones”: land, foreshore, 
territorial sea (& internal waters), EEZ (or to the outer limit of the continental shelf 
where this exceeds 200 NM).  The jurisdictional boundaries of UNCLOS and the 
spatial jurisdiction of key statutes are summarised in Figure 1. 

� Sustainability 
Potential tensions are created by the differing interpretations of the various statutes 
of core concepts such as “sustainability”, which is variously described or interpreted 
as sustainable management, sustainable development, sustainable populations, species 
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survivability, population management, sustainable yield, sustainability measures for 
fish stocks, etc.   

Beyond the territorial sea “sustainability” applies only to the management of fishing 
activity in relation to fisheries resources.  Even inside the territorial sea, differing 
interpretations of “sustainability” undermine the ability to apply consistent 
management regimes across sectors. 

� Management of Environmental Effects 
The requirement to monitor the state of the environment or the impact of various 
activities varies significantly.  Only the RMA requires environmental impact 
assessment.   There is a clear gap in the management of effects on the marine 
environment beyond the 12nm limit by activities other than fishing. 

� Ecosystem Based Management 
None of the statutes could, in isolation, be said to adopt an ecosystem-based 
approach to management of the oceans.  All regimes divide the management of 
ecosystems either through their ecologically arbitrary spatial jurisdiction, or through 
their range of functions with the consequence that particular ecosystem effects fall 
beyond the reach of the statute. 

� Integrated Coastal Zone Management 
In contrast to most other jurisdictions, there is no institutional reason why New 
Zealand’s coastal zone issues should not be able to be effectively managed.  The fact 
that problems persist (such as estuarine siltation, habitat loss, use conflicts and 
localised water quality issues) indicates that capacity issues remain. 

� Integration 
There are few formal mechanisms for achieving integration across statutes, and those 
that are in place are of limited effectiveness.  Lack of integration is primarily the 
result of the absence of any statutory direction to this end, and/or a single 
overarching goal for managing the marine environment. 

� Rights and Responsibilities 
The legislation creates a complex set of rights and responsibilities for resource 
managers and users.  Rights of resource users are specified variously and 
incompletely. Rights are granted through a variety of mechanisms and the strength 
and duration of rights is similarly variable. 

� Decision-Making 
Decision-making processes vary significantly across the statutes – although not all 
processes are well defined by statute.  There is similarly a wide range of decision-
makers. The RMA provides for appeals de novo – allowing reconsideration on issues 
of merit. In other cases, decisions may only be revisited through judicial review (and 
“appeals” are therefore limited to questions of process). 

� Participation 
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Many of the management processes have statutory provision for public participation 
through formal consultation processes.  In many cases significant discretion over 
who is to be consulted is retained by Ministers and administrative agencies.  The 
RMA must be described as the most participatory with multiple opportunities for 
public participation guaranteed by statute. 

� Tangata Whenua 
Specific Treaty clauses are included in the RMA, Conservation Act, Crown Minerals 
Act and the Fisheries Act. 

� Tools 
A range of statutory planning tools and instruments is provided. Typically, tools fall 
into four categories: area-based reserves and sanctuaries; general or national policies; 
species and place-based management strategies and plans; and rights to individual 
activities (permits, certificates, licences, quota). 

� Compliance and Enforcement 
Extensive compliance and enforcement provisions are incorporated into statutes. 
However, there are questions around the ability to enforce these provisions. 
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2. Introduction 
2.1. Purpose of this Report 

The Ministry for the Environment, as lead agency for the Oceans Policy project, 
commissioned a study (“the stocktake”) in two parts: 

� Part 1 is a review of the legislative and policy landscape that applies to the oceans, 
including the issues associated with implementation. 

� Part 2 is a review of international and conceptual approaches that might have 
useful application to the future management of oceans and their resources. 

The purpose of this report is to record the findings from Part 1 of that study. The 
Findings of Part 2 are contained in a companion report. 

2.2. Background to the Stocktake 

The purpose of the oceans policy stocktake is to identify and record information on 
current arrangements and practices to inform the policy development stage of the 
oceans policy review.  In particular, the review of legislation and government policy 
will assist the Oceans Policy Secretariat to clarify issues associated with current 
management arrangements.  

It is, however, important to note that the stocktake is not comprehensive.  It has been 
undertaken on the basis of a list agreed with the Oceans Policy Secretariat.  The fact 
that some matters of relevance to the oceans may be omitted from this stocktake is 
inevitable given the broad scope of many statutes and policies.  

The terms of reference for the stocktake are provided as Appendix 1. 

It is also important to appreciate that this stocktake is part of a broader suite of work 
being undertaken by the Oceans Policy Secretariat.  As noted above, the stocktake is 
intended as a background resource only and has no specific end in itself.  No 
recommendations are made.  

The wider suite of work being undertaken by the Secretariat includes the 
establishment of various advisory groups and the preparation of a series of “issues 
papers”.  Some of these papers may well draw on this stocktake amongst other 
resources.  

2.3. Stocktake Methodology 

The stocktake records information relating to: 

� Relevant legislative frameworks; 
� Relevant international legislation, agreements, conventions and obligations 

applicable to NZ; 
� Policy frameworks and their application 
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The recording of this information has been undertaken through a combination of 
desk-top review of written documentation (principally the legislation, strategies and 
policies themselves1) supplemented, as necessary, by: 

� Discussions with stakeholders (including government officials);  

� A review of any additional written commentaries (for example, official 
implementation guidance, and monitoring information) that might assist 
understanding;  

� Commentaries on the basis of the reviewers’ professional work experiences with 
the relevant legislation. 

Relevant material was reviewed by the appropriate agencies in draft form, at the 
request of the Oceans Policy Secretariat. In some instances these agencies requested 
alteration to the draft text provided by the authors of this report.  These revisions are 
reflected in the report. 

Recording was undertaken on the basis of templates specified by the Oceans Policy 
Secretariat.  These templates were used to develop tables for recording information in 
relation to acts, strategies and policies and conventions.  These tables are included as 
Appendices 3 –5.  The analysis presented in Sections 2-5 should be read in 
conjunction with the tables.  Key guidance questions were also specified in the Terms 
of Reference for the project.  These assisted in providing a structured approach to 
the review. 

                                                 
1 The list was agreed with the Oceans Policy Secretariat. A summary list of the documents reviewed is provided as 
Appendix 2. 
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3. Context of the Oceans Policy Review 
3.1. Drivers of Oceans Policy Reviews 

Oceans policies are currently being developed in many jurisdictions around the world.  
There are many drivers for this activity.  These include: 

� The entering into force of the United Nations Convention on the Law of the Sea 
(UNCLOS) in 1994 and the establishment of sovereign rights and responsibilities 
over the continental shelf (with nations needing to define the limits of “their” 
continental shelf and lodge these with the Commission on Limits to the 
Continental Shelf by May, 2009).  

� The emphasis given to oceans and ocean issues in international fora, particularly 
Agenda 21 and the UN Commission on Sustainable Development (CSD) (and, 
more recently, the 2002 World Summit on Sustainable Development in 
Johannesburg) but also through other conventions such as the Convention on 
Biological Diversity (CBD). 

� The increasing economic importance of the coast and the wider marine 
environment.  (Globally, the past 2 decades have seen considerable increases in 
the population living in coastal areas as well growth in the oil and gas, transport, 
tourism and fishing sectors.)  Increasingly efficient allocation and regulation in the 
marine environment is becoming central to economic performance.   

� Greater understanding and acceptance of the limits and the fragility of the oceans’ 
resources through experiencing events such as the collapse of some European 
and North American fisheries, marine “dead zones” caused by pollution, marine 
oil spill events such as that of the Exxon Valdez, and loss of coastal habitat. 

� Acknowledgement of the complexity of many environmental threats to oceans 
with new problems continuing to arise that science cannot fully explain (such as 
unidentified pathogens and algal blooms). 

� Identification of new economic and scientific opportunities presented by both the 
living and non-living resources of the oceans coupled with emerging technologies 
that will allow these opportunities to be exploited – including future opportunities 
relating to bioprospecting. 

� Greater recognition that domestic policy and regulatory regimes are fragmented in 
terms of oceans management.  Most tend to have been developed over a period 
of time to address a limited range of activities and issues. Conflict resolution 
mechanisms are not well developed and domestic jurisdictional limits typically 
hamper effective policy responses. 

As a result of its size, position and relative isolation, New Zealand has avoided some 
of the more extreme examples of oceans mismanagement - even though many of the 
international trends and pressures are experienced here as much as anywhere.  
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Already, those charged with managing human use of New Zealand’s oceans have had 
cause to rethink the adequacy and appropriateness of existing arrangements. 

While many of the issues and challenges are well understood, developing national 
responses is proving a difficult task.  Several countries have been working on oceans 
policies for many years but still appear a long way off implementing new regimes. 
Many are struggling with historic management arrangements that strongly reflect 
different sectoral interests.  Often the lack of progress is attributed to a lack of a 
constituency for change.  

3.2. International Policy Framework for Oceans Policy Development 

The United Nations Convention on the Law of the Sea (UNCLOS) is the 
overarching international policy framework for all oceans policies.   Countries that 
have ratified are bound by its 320 articles and 9 annexes.   This is critical as the 
convention itself establishes a key policy principle in its objective of providing for the 
optimum utilisation of living resources (among other objectives) and access to them 
in terms of specified rights according to the spatial dimensions of the territorial sea, 
contiguous zone, exclusive economic zone, continental shelf and area beyond the 
EEZ. 

While the concept of “optimum utilisation” is not explicitly discussed in UNCLOS, it 
is clear that states are obliged to provide for the utilisation of living resources and that 
attention must be paid to how this might be best achieved having regard to the future 
of the resource and the maximisation of benefit.  Articles of the convention that refer 
to states’ environmental responsibilities would seem to suggest that optimisation may 
include both the notion of sustainable yield and broader consideration of marine 
environmental values. (That is, long run commercial use and non-commercial values).  

It is of note that the principle of “optimum utilisation” does not apply to non-living 
resources (although when exercising sovereign rights over non-living resources states 
have obligations in terms of environmental protection).   

The development of oceans policies in other jurisdictions is also clearly influenced by 
Chapter 17 of Agenda 21. Chapter 17 includes 7 programmes that have formed major 
themes in the development of comprehensive and integrated oceans policy elsewhere.  
The themes are: 

� Integrated management and sustainable development of coastal and Marine 
Areas 

� Marine environmental protection 

� Sustainable use and conservation of the marine resource of the high seas 

� Sustainable use and conservation of the marine resources under national 
jurisdiction 

� Addressing critical uncertainties for the management of the marine 
environment and climate change;  
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� Strengthening international, including regional, cooperation and coordination;  

� Sustainable development of small islands.  

The Convention on Biological Diversity (CBD) also provides important international 
policy context.  The CBD calls for “the conservation of biological diversity, the 
sustainable use of its components and the fair and equitable sharing of the 
benefits…”.  Obligations include inter alia the sustainable use of components of 
biodiversity, environmental impact assessment of projects that are likely to affect 
biodiversity and the facilitation of access to genetic resources.  All of these obligations have 
direct relevance to contemporary and future oceans management. 

 
Further details about UNCLOS, Agenda 21, the CBD and other relevant international 
conventions are provided as Appendix 5. (A more comprehensive list of international 
conventions and agreements that relate to the oceans is provided as Appendix 2.) 

3.3. New Zealand’s Priorities for Oceans Policy 

The policy process to date has identified a vision for the New Zealand’s oceans.  
This, together with an array of more specific objectives/challenges was set out in the 
report Healthy Sea: Healthy Society2.  These also emphasise the use of oceans resources 
but only within clear environmental limits. Considerable emphasis is placed on 
restoring the ocean’s natural values. 

In response to the Healthy Seas: Healthy Society Report, Cabinet agreed that the 7 Key 
issues for Oceans Policy in New Zealand are: 

� Holistic management 

� Treaty of Waitangi 

� Compliance and enforcement 

� Models for integrated management 

� Decision making models 

� Information management 

� Monitoring and measurement 

These issues provide some of the organising themes of this report. 

 

                                                 
2 Healthy Seas: Healthy Society, 2001. Oceans Policy Secretariat (on behalf of Ministerial Advisory Committee on 
Oceans Policy). 
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4. Analysis of Acts 
The Stocktake review has addressed a wide range of statutes – 25 in all. These statutes 
were agreed with the Oceans Policy Secretariat as being the relevant statutes currently 
applying to the marine environment.  

A detailed individual assessment of each statute in presented in tabular form as 
Appendix 3 to this report. 

The statutes reviewed were: 

1. Biosecurity Act 1993 

2. Conservation Act 1987 

3. Continental Shelf Act 1964 

4. Crown Minerals Act 1991 

5. Customs and Excise Act 1996 

6. Driftnet Prohibition Act 1991 

7. Environment Act 1986 

8. Fisheries Act 1996 

9. Foreshore and Seabed Revesting Act 1991 

10. Hauraki Gulf Marine Park Act 2000 

11. Historic Places Act 1993 

12. Local Government Act 1974 

13. Marine Farming Act 1971 

14. Marine Mammals Protection Act 1978 

15. Marine Reserves Act 1971 

16. Maritime Transport Act 1994 

17. NZ Bill of Rights Act 1990 

18. Ngai Tahu Claims Settlement Act 1998 

19. Resource Management Act 1991  

20. Territorial Sea, Contiguous Zone and Exclusive Economic Zone Act 1977 

21. Trade in Endangered Species Act 1989 

22. Treaty of Waitangi Act 1975 

23. Treaty of Waitangi [Fisheries Claims] Settlement Act 1992 

24. UN Convention on the Law of the Sea Act 1996 
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25. Wildlife Act 1953 
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4.1. Overview 

The above statutes can be grouped in various ways. One such is by function in terms 
of administrative jurisdiction (e.g. UNCLOS, Territorial Sea etc, Resource 
Management, Environment); activity (e.g. Fisheries, Marine Farming, Crown 
Minerals); and protection (e.g. Marine Mammals Protection, Marine Reserves, 
Driftnet Prohibition, Trade in Endangered Species, Biosecurity). Such typologies are 
not precise but serve as a useful reference for analytical purposes. An alternative 
option is to arrange statutes chronologically or by “era”. However, for the purpose of 
this stocktake they have simply been arranged alphabetically. 

Approaches reflected in statute tend to follow the scientific, management and 
political methodology and ideology of the period in which they were developed.  For 
that reason resource-based statutes from the late 1980’s onward generally reflect a 
strong, conceptual policy framework. These are either deliberately values-based and 
participatory using international concepts such as sustainability (e.g. the RMA and the 
Fisheries Act), or are more analytical adopting the principles and discipline of expert 
systems such as risk management (e.g. HSNO Act and Biosecurity Act).  Differences are 
also reflected strongly in the decision-making and administrative provisions of the 
Acts.  More recent statutes generally make greater provision for participation in 
decision-making; have clearer justification requirements for regulation; and often 
include specific Treaty of Waitangi obligations.  

To draw distinctions based on the period in which legislation emerged would, 
however, be both misleading and of limited value. More relevant is an examination of 
the effect these differences have, and the gaps and overlaps thereby created, for the 
efficient and effective management of the oceans. In this regard jurisdictional issues 
and boundaries are a further fruitful dimension for consideration – particularly as the 
closer the resource issues under management jurisdiction are to dry land, the more 
sophisticated and complex the framework (especially in terms of decision making and 
rights to participation). This sophistication is a reflection of a number of elements 
including sovereignty, risk, participation and property interests. 

Interestingly, and with few exceptions, statutes generally do not fall into clear sectoral 
categories.  Although specific regimes exist for marine transport (and its effects) and 
fishing, these are exceptions to an otherwise non-sectoral legislative framework.  This 
contrasts with other jurisdictions whose regimes generally follow sectoral lines.  

As already noted, arguably the most significant influence on marine law is the UN 
Convention on the Law of the Sea (UNCLOS), which NZ ratified on the 19th July 
1996.  

The following review presents some conclusions from the Stocktake with respect to 
some of the key questions asked. 
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4.2. Purpose and Principles 

Arguably the RMA is the only statute that specifies outcomes through a comprehensive 
value-based purpose and principles section, and provides a framework for decision-
making that acknowledges and seeks to reconcile divergent interests according to an 
overall policy direction.   

This contrasts with statutes that contain no such integrating policy and are much 
more specific and functional in their focus - such as the Territorial Sea, Contiguous 
Zone and Exclusive Economic Zone Act and the Continental Shelf Act, whose long 
titles merely acknowledge the functional purpose of the Act - being to facilitate and 
control use.  In these cases the means for reconciling differences is left unstated, with 
significant potential implications  in terms of both transparency and certainty for 
resource users as well as those with wider interests. 

Many other statutes have or import elements of purpose and principle, but tend to be 
either resource or activity specific. The Fisheries Act, for example, includes value-
based principles within its purpose but adopts a more limited interpretation of 
sustainability than the RMA and retains a strong emphasis on (specific) use 
facilitation. Its conflict resolving mechanisms also appear limited in scope. 

Protection-orientated statutes such as the Conservation Act and the Marine Mammals 
Protection Act have reasonably clear purposes but these have limited decision-making 
influence outside of specific issues.  Furthermore, they tend to be confused by layers 
of interpretation surrounding concepts such as protection, preservation and 
conservation, and qualified objectives in terms of promotion (many of the early 1990s 
statutes adopted this long title / purpose approach to promoting objectives – e.g. the 
RMA, Conservation Act, NZ Bill of Rights Act, Historic Places Act, a convention 
that seemed to disappear after 1993). 

Whether stating a purpose(s) and principles is helpful is a matter on which 
practitioners are by no means agreed. To some extent this is dependent on whether 
third party participation rights are extensive and open, and therefore subject to 
continual refinement and definition through caselaw.  Certainly where critical purpose 
concepts, such as sustainability, are defined differently in statutes – as it is in the RMA 
and Fisheries Act for example – or have superficial resemblance to cognate terms 
such as conservation, which again has different meanings and implications under the 
Conservation and the Fisheries acts, then this sets up fundamental problems 
particularly where ministerial concurrence is required for decisions.  

The potential tensions created by differing interpretations of the various statutes 
using core concepts such as “sustainability” could usefully be further examined.  For 
example, “sustainability” is described or interpreted across the various statutes (and 
strategies) as: sustainable management, sustainable development, sustainable 
populations, species survivability, population management, sustainable yield, 
sustainability measures for fish stocks, etc. 

Sustainable development is a notion that has particular currency in contemporary 
policy debates.  Clearly, the need to consider and integrate environmental, economic, 
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cultural and social priorities in policy making has particular relevance in the oceans 
context.  However, this may be thought of not as a new or separate imperative but 
the good public policy making that provides for use within environmental limits - and 
to that extent all the matters discussed in this report are integral to sustainable 
development. 

4.3. Scope and Jurisdiction 

Jurisdiction can be thought of in terms of two essential dimensions. 

The first is the geographic application of statutory powers and functions; i.e. spatial 
jurisdiction. 

The second is that of decision-making powers and functions; i.e. administrative 
jurisdiction. 

Spatial jurisdiction affecting oceans policy falls into five “zones”: 

1. Land Landward and above the line of MHWS (mean high 
water springs). 

2. Foreshore  Seaward of MHWS to MLWS (mean low water springs) 
- generally the line of low water of the coast (i.e. the 
normally wet bits)  

3. Territorial sea 
(& internal 
waters) 

Seaward of MLWS out to 12NM - and including NZ’s 
internal waters (essentially a terrestrial catchment 
jurisdiction except for certain bays, harbours, etc) to the 
line of MHWS - sometimes extended to include the 
foreshore (i.e. the mean springs inter-tidal area) 

4. EEZ (or to the 
outer limit of the 
continental shelf 
where this 
exceeds 200NM) 

Seaward of the outer limits of the territorial sea, 
including the contiguous zone (12NM seaward of the 
territorial sea marker), either to the outer limit of the 
EEZ or to the, as yet undeclared, limit of the continental 
shelf. 

5. High Seas and 
the Area 

Seaward of the outer limit of the EEZ and/or the 
continental shelf [where this is further]. 

 

The jurisdictional boundaries of UNCLOS and the spatial jurisdictional boundaries of 
key statutes are summarised in Figure 1.   
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4.4. UNCLOS and Spatial Jurisdiction  

With respect to UNCLOS, there appears to be little dispute regarding: 

1. NZ’s Article 2 sovereignty over the area of the land and territorial sea, its 
resources, seabed, subsoil, air and water column; 

2. NZ’s Article 33 sovereign rights in the contiguous zone to prevent and 
punish infringements of its customs, fiscal, immigration or sanitary laws and 
regulations committed within its territory or the territorial sea; 

3. NZ’s Article 56 sovereign rights for the purpose of “… exploring and 
exploiting, conserving and managing the natural resources …” and jurisdiction with 
regard to “…the protection and preservation of the marine environment …” with 
respect to the EEZ beyond and adjacent to the territorial sea, and its Article 
77 rights with respect to the continental shelf “… for the purpose of exploring it 
and exploiting its natural resources”; 

4. NZ’s lack of sovereignty and/or sovereign rights over the Area (at least not 
once the continental shelf limits have been declared) and the High Seas. 

There is certainly room for dispute on exactly what limitations are implied by the 
concepts of sovereign rights (Article 56(1)(a) of UNCLOS) or jurisdiction (Article 
56(1)(b) of UNCLOS), seaward of and beyond the territorial sea up to the outer 
limits of the EEZ, especially with reference to the Article 56(2) UNCLOS 
requirement to “…have due regard to the rights and duties of other states …”. 

This is particularly important from the point of view of the consideration and 
possible imposition of exclusion zones/reserves for healthy ocean protection 
reasons in the EEZ or the continental shelf where this exceeds 200 nm. In that 
respect Articles 61 (conservation of the living resources) and 62 (utilization of the 
living resources) are fundamental.  

It also needs to be noted that while the outer limits of the EEZ are based on a 
200nm measurement from the territorial sea baseline, the exercise of sovereign 
rights rather than sovereignty applies not to the 200nm but to the 188nm from the 
outer limits of the territorial sea [and by extension through the continental shelf 
where this exceeds 200nm]. 

Administrative jurisdiction affecting oceans policy falls into three zones: 

1. Local government administration above the line of MHWS, with the 
exception of crown-owned resources such as wildlife, minerals and 
indigenous freshwater fish species, and to the outer limit of the territorial 
sea in the case of constructed structures (such as reclamations once formed).  
Central government administration above MHWS is primarily undertaken 
by DOC, which administers approximately one-third of the country for 
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conservation purposes – although this has limited relevance for the marine 
environment. 

2. Regional council and central government jurisdiction in the Coastal Marine 
Area and territorial sea (the CMA is slightly wider than the territorial sea 
because it includes the area between MLWS and MHWS). 

3. Central government jurisdiction in the contiguous zone, EEZ beyond and 
adjacent to the territorial sea, and the continental shelf. 

While many agencies have an interest in the oceans there are no significant 
overriding special-purpose marine/oceans authorities in NZ.  

4.5. Sustainability  

As indicated above, only two statutes explicitly refer to the principle of 
sustainability (the RMA and the Fisheries Act). Other statutes embody cognate 
concepts such as sustainable populations (Marine Mammals Protection Act), 
species survivability (Trade in Endangered Species Act), and population 
management (Wildlife Act).   

Beyond the territorial sea, sustainability only applies to fishing activity and only 
then within the, arguably narrow, construct of the Fisheries Act – although the 
Marine Mammals Protection Act applies to NZ Fisheries Waters and therefore to 
the EEZ.  

The Fisheries Act 1996 in construct is closer to the UNCLOS requirement that 
sustainability is to serve the interests of optimum utilisation and maximum 
sustainable yield (albeit subject to management of living resources against over-
exploitation and adverse effects upon dependent species). There is no such 
presumption with regard to non-living natural resources. 

There is a clear gap in the management of effects on the marine environment 
beyond the 12nm limit from activities not controlled by the Fisheries Act. 

Even inside the territorial sea, the different prescriptions for sustainability of the 
Fisheries Act and the RMA, together with the implementation of those acts being 
by different agencies, undermines the ability to apply sustainability in an integrated 
or ecosystem-based way. Furthermore the Fisheries Act maintains a utilisation 
approach within the territorial sea – even though this is not required under 
UNCLOS.   
Minerals are not required to be managed “sustainably”, for the obvious reason of 
either non-regeneration or extremely slow regeneration.  This mirrors the 
situation on land under the RMA, and might be argued to be consistent with 
UNCLOS’s omission of non-living organisms from the “optimum utilisation” 
imperative.   
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4.6. Management of Environmental Effects 

A subset of the notion of sustainability is the management of environmental 
effects.   

The basic principle of effects management is that like effects are treated in like 
ways (to the extent that an undesirable effect from one activity should be regarded 
as undesirable from any activity).  This principle is rooted in concern for equitable 
treatment for resource users, maintenance of integrity in the management regime 
and economic efficiency (since favourable treatment to some activities and not 
others may distort resource allocation). 

A distinction can be made between statutes that provide for environmental effects 
management in their purpose or principles and those that simply provide the 
means by which control should be exercised when required.  Of these latter, few 
in fact recognise effects management as an explicit function.  

For example, while minerals are not required to be managed sustainably on land or 
in the territorial sea, the environmental impacts of mineral extraction (and other 
forms of bed and sub-soil disturbance) are managed within those areas by virtue 
of the application of the Resource Management Act. Beyond the territorial sea the 
Resource Management Act ceases to apply (and the Crown Minerals Act only 
applies in respect of petroleum).  Prospecting for and mining other minerals is 
controlled by licenses issued by the Minister of Energy under the Continental 
Shelf Act.  That Act does not provide for sustainability or (explicitly) 
environmental protection and the extent to which these objectives are promoted 
is at the discretion of the Minister.   On the other hand the Act does not limit the 
Minister’s ability to take into account environmental effects in granting licences, 
and in the one case where a license for prospecting was issued, environmental 
impacts were part of the consideration and assessment. However, this relies on 
the good grace of the Minister and officials, and it seems that there is no ability to 
manage the effects of petroleum exploration and recovery except by special 
regulation under the Territorial Sea, Contiguous Zone and Exclusive Economic 
Zone Act and/or the Continental Shelf Act. 

The tools of effects management vary greatly in sophistication.  Only the RMA 
provides for environmental impact assessment.   

The requirement to monitor the state of the environment or the impact of 
particular activities varies significantly.  Accordingly the quality and quantity of 
information gained from the approval of such activities is equally variable. This is 
unhelpful in terms of gaining a fuller understanding of the marine environment in 
which certain activities do or wish to operate – although the quantum of such 
activity is admittedly quite small presently. 

Effects assessment is not limited to the effects on the natural environment, but 
may also include impacts on other activities, such as shipping, oil and gas 
exploration, tourism and recreation. Such activities may compete for marine space 
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and resources.  The lack of an EIA process removes a potential tool to manage 
these conflicts and make reasoned trade-offs. 

4.7. Ecosystem-Based Management   

Ecosystem-based management is about predicting, interpreting and distinguishing 
human influences from natural environmental or ecological fluctuations and 
managing our interventions (i.e. the effects of the former) on that basis.  It is 
generally understood to require a holistic or integrated approach to management 
that recognises the complexity of marine ecosystems and processes, with 
management based on a sound ecological understanding.   

Ecosystem-based management draws on various tools, including a structured 
geospatial approach to ecosystem classification, the precautionary principle, and 
an adaptive approach to management.  Importantly, humans are acknowledged as 
ecosystem components and all members of the community are seen as having a 
role in environmental management. 

To be effective an ecosystem-based management approach requires the ability and 
authority to plan and co-ordinate outcomes according to ecological processes and 
systems – i.e. across species and activities.  This in turn relies, in part, on 
assessment, policy-making and decision-making at spatial scales that make sense in 
ecological terms.  Arbitrary administrative boundaries that divide ecological 
systems make eco-system management difficult3. 

For that reason none of the statutes could, in isolation, be said to adopt an 
ecosystem-based approach to management of the oceans.  All regimes divide the 
management of ecosystems either through their ecologically arbitrary spatial 
jurisdiction, or through their range of functions with the consequence that 
particular ecosystem effects fall beyond the reach of the statute. 

Within their respective jurisdictions it is possible to base one’s approach on 
ecosystem management principles as a management tool4, but in very few 
instances can marine ecosystem outcomes be implemented – if for no other 
reason than the fact that the Fisheries Act applies throughout the marine zones 
and is focused more narrowly on ensuring the sustainable utilisation of fisheries 
resources. The environmental principles (s9) of the Fisheries Act do require 

                                                 
3 This principle cannot, of course, be taken to the extreme.  Administrative efficiency requires boundaries to be 
drawn and all boundaries will to some extent cut across ecosystems (depending on the scale at which an 
ecosystem is identified). The point is, that to the extent practical administrative boundaries should respect or 
provide for ecosystem functioning. 
4 For example the Resource Management Act allows for more than one regional coastal plan to be prepared and 
thus administration could be ordered to “fit” marine ecosystem boundaries – although there are few examples in 
practice.  Further, Regional councils can prepare joint plans that should allow for scale to fit relevant marine 
ecosystems boundaries.  Regional Pest Management strategies may be similarly prepared on a joint basis.  
However, an issue that deserves further exploration is the relevance of regional council sea boundaries – derived 
as they are from a seaward extension of land based water catchment boundaries – to marine ecosystem, or even 
marine resource management. 
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decision makers to take into account the principles of maintaining the long-term 
viability of “associated and dependent species”, the maintenance of aquatic 
biodiversity and the protection of “habitat of particular significance for fisheries 
management”.  These “environmental principles” do fall within the broad concept 
of ecosystem-based management, however, they are not comprehensive and the 
primary driver remains the sustainability of fisheries resources.   

4.8. Integrated Coastal Zone Management 

The term integrated coastal zone management (ICZM) refers to the linkage of 
management across the land-sea interface.   The state of the nearshore areas of the 
oceans is determined (in part) by land use practices and, consequently, land use 
management. 

Internationally ICZM is a major policy issue.  In many jurisdictions the 
constitutional distribution of power between federal, state and local governments 
(coupled with existing laws that pre-date the concept of ICZM) frustrates effective 
management across the land-sea interface.  Many look to New Zealand as an 
example of how governance and policy structures might provide for more 
integrated management. 

ICZM is facilitated in New Zealand by the Resource Management Act which 
charges regional councils with functions and powers in relation to soil and water 
management on land and marine environmental quality.  Conceptually the RMA 
provides an optimal institutional arrangement where a single entity (in any one 
region) has the mandate to address coastal zone issues arising from land based 
activity.  A national interest and direction is provided by the Department of 
Conservation and a national policy statement – the NZ Coastal Policy Statement. 

Notwithstanding the conceptual appeal of the arrangement, ICZM problems 
persist.  These include estuarine siltation, habitat loss, and localised water quality 
issues, as well as land planning issues relating to such issues as recreational boating 
and swimming, aquaculture and waste disposal conflicts. 

This is likely a result of technical limitations on some powers to control land use, 
political issues associated with exercising the required level of control of particular 
land uses, technical issues associated with management of non point- source 
discharges and a lack of capacity in regional councils to deal effectively with the 
issue. 

4.9. Integration 

There are few formal mechanisms for achieving integration across statutes, and 
those that are in place are of limited effectiveness.  A number of statutes contain 
formal obligations to take into account other statutes and management plans 
prepared under other statutes when developing management plans/policy, e.g. the 
RMA and the Hauraki Gulf Marine Park Act. However there is little evidence that 
these linkages have meaningful effect. In large measure this is because the 
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purpose, principles or objectives of the principal act inevitably dominate. 
Furthermore, such obligations are generally not reciprocal. For instance, there is 
no reciprocal obligation to take into account RMA objectives or plans when 
managing under other statutes such as drafting fisheries plans or setting the total 
allowable commercial catch for any quota management stock under the Fisheries 
Act, or drafting pest management strategies and plans under the Biosecurity Act. 
At best there is a requirement on the Minister of Fisheries to have regard to, 
among other things, any regional plan or policy statement prepared under the 
RMA, or any management strategy or plan under the Conservation Act, that the 
Minister considers relevant when setting or amending fish stock sustainability 
measures – and these plans and policy statements are specifically prohibited from 
dealing with certain fishery-related matters. 

Similarly, the notion of value-neutral (enabling) Acts providing tools for agencies 
to use under other (value-based) legislation appears to have mixed success.  The 
customs regime ostensibly operates effectively but much less confidence exists 
around the use of the Biosecurity Act.  In the latter case the absence of a direction 
to use powers and a specific legislative justification (by way of a statutory purpose 
and principles) appears to limit its effectiveness. 

Statutes contain a number of requirements for ministerial consultation and 
concurrence prior to the approval of planning measures (e.g. general policy and 
population management plans for marine mammal protection (Conservation and 
Fisheries), and marine reserves (Conservation, Energy, Transport and Fisheries)). 
On the other hand, even though there are no fisheries plans in place currently 
there is no similar requirement for ministerial concurrence or consultation with 
respect to these plans.  The extent to which this is an issue will of course depend 
on the scope and jurisdiction of fisheries plans, which is as yet unclear. 

In other cases, ministerial consultation (and concurrence) is a matter of practice 
rather than law.  In some circumstances, such as co-ordination of regulation under 
the Fisheries and Continental Shelf Acts, non-statutory ministerial (and therefore 
inter-departmental) consultation is the only means to achieve integrated decision-
making over, for example, protection of a seamount ecosystem. 

Lack of integration is primarily the result of the absence of any statutory direction 
to this end, and/or a comprehensive, single ecosystem purpose across relevant 
statutes. However, it is also because of insufficient communication and 
collaboration between management agencies (at both central and local 
government levels).  

4.10. Rights and Responsibilities 

The legislation creates a complex set of rights and responsibilities for resource 
managers and users, including:   

� Endowment rights to most of the foreshore and seabed were revested in the 
Crown by the Foreshore and Seabed Endowment Revesting Act 1991.   
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� Rights to use the foreshore and seabed (including sand) within the territorial 
sea are determined through the RMA by means of regional coastal plans and 
resources consents, and the Marine Farming Act.   

� Rights to fish within the EEZ and the territorial sea are determined by the 
Fisheries Act. 

� Rights of Maori in respect of fisheries are legislated for in the Treaty of 
Waitangi (Fisheries Claims) Settlement Act 1992 and Maori Fisheries Act 1989.  

� Rights to exploit sedentary species in or on the continental shelf are 
determined by the Continental Shelf Act by means of the Fisheries Act.  

� Rights to minerals (including petroleum) within the territorial sea are 
determined by the Crown Minerals Act. (Rights to petroleum outside the 
territorial sea are also allocated by the Crown Minerals Act. 

� Rights to minerals (excluding petroleum) in/under the continental shelf are 
determined by licenses issued under the Continental Shelf Act. 

� Rights to hunting and fishing are determined though the Wildlife Act – but 
marine species need to be scheduled before this applies (currently only three 
species are listed). 

Behind many of these provisions lie unsettled Treaty of Waitangi claims and 
aboriginal rights questions. While fisheries claims have been and continue to be 
addressed, other significant generic claims with respect to rights to indigenous 
flora and fauna and to associated property and intellectual property rights, and 
non-fishery aquaculture (for example) remain to be resolved. (This is discussed 
further in section 4.13).  

The list of responsibilities is extensive and reference should be made to the Tables 
in Appendix 2. 

Responsibility for advancing ecosystem protection measures rests in varying 
degrees with the Ministers of Conservation, Fisheries, Energy, Transport and 
Biosecurity.  

4.11. Decision-making 

The decision-making process varies significantly across statutes – although all 
decisions are ultimately reviewable by the courts. 

Decision-making processes also vary across the ocean’s spatial zones and across 
functions – reflecting the Crown’s presumption of resource ownership below the 
line of MHWS to the outer limits of the territorial sea. 

At one end of the marine spectrum, the RMA is based largely on devolved 
decision-making by local government according to publicly debated regional and 
national policy.  Applications are dealt with by local authorities and then through 
the Environment Court on appeal. The Minister of Conservation nominates a 



 

O C E A N S  P O L I C Y  S T O C T A K E  –  P A R T  1  

E n f o c u s  L t d / H i l l  Y o u n g  C o o p e r  L t d /  U R S  N Z  L t d  P a g e  2 5  o f  5 7  

 

representative to sit on hearings involving restricted coastal activities. Once the 
NZ Coastal Policy Statement and regional coastal plans are operative, the Crown’s 
role is limited to decisions on those activities that are designated restricted coastal 
activities, and making submissions as a party to proceedings on individual 
applications.   

At the other end, as for example with much of the Conservation, Maritime 
Transport, Territorial Sea etc Act, Continental Shelf Act and the Fisheries Acts, 
activity in the oceans is controlled through centralised regulation or other means 
of national rule making or licensing – with varying degrees of requirement for 
consultation with third party interests. A significant current debate in this respect 
concerns the ability of management strategies and plans, for example under the 
Conservation Act, to fetter the discretion of Ministers in deciding applications to 
hand (e.g. concessions). If strategies and management plans developed through a 
public process are not able to constrain ministers then their decision-making value 
is questionable. This debate remains far from conclusive. 

The single exception to a national prescriptive approach to decision-making is 
provided by the Fisheries regime, which uses a mixed market/regulatory 
mechanism to determine fisheries allocation (after centralised catch limits and 
quota management systems have been established).  

In a similar vein, declaration of a taiapure-local fishery or mataitai reserve under 
the Fisheries Act for customary fishing purposes or spiritual or cultural reasons 
(although these only apply in estuarine and littoral coastal water) permits local 
decision-making by Maori within the framework of the declaration. Under this 
framework customary fishing is managed by kaitiaki through the issuing of 
permits (see further comment in Appendix 3).  This is the only practical example 
of kaitiakitanga, although departments are negotiating various codes of practice 
(for example with respect to stranded whales).   

Decision-making by way of national regulation is arguably adequate when risks 
and opportunities can be seen (and known) well in advance or where it is 
necessary to provide for “one-off” activities.  Similarly, decision-making through 
unspecific licensing processes is arguably adequate where decisions are required 
only on a “by-exceptions” basis.  But as circumstances change and pressure on 
and competition for resources grows, more responsive and better prescribed 
processes are probably justified in order to provide greater certainty for all.  

4.12. Participation 

The term “participation” can mean many different things. Participation is 
provided in different ways by the statutes reviewed. However the Court of Appeal 
and High Court have both ruled on statutory interpretation with respect to 
“consultation” and this is now well articulated and understood at large. 
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Figure 2 below describes some different forms of participation – although it 
should be noted that the schematic placing of “consultation” in the diagram does 
not equate to the statutory interpretation as ruled by the Court of Appeal. 
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Figure 2 – Types of participation5 

 
Type of Participation 

1 2 3 4 5 6 7 8 

Informing Consultation 
(tokenism) 

Co-operation Communication Advisory 
Committees/ 

Councils 

Management 
Boards 

Partnership Community
Control 

Community is 
informed about 
decisions 
already made, 
one-way 
communication 
between 
government 
agencies and 
the community 

Start of face-to-
face contact, 
community 
input heard but 
not necessarily 
heeded (usually 
involved late in 
the decision-
making 
process); 
limitations of 
involvement 
continue to be 
set by the 
government 
agency 

Community 
starts to have 
input into 
management, 
local 
knowledge is 
solicited, 
community 
members are 
involved at a 
low level as 
assistants or 
guides, still 
limited by 
management 
agency’s 
agenda 

Start of two-way 
information 
exchange; local 
concerns begin to 
enter 
management 
plans; joint 
management 
actions may take 
place without 
joint jurisdiction 
over the resource 

Partnership 
in decision-
making 
starts; joint 
action on 
common 
objectives, 
local 
communities 
have 
advisory 
powers only; 
decisions are 
non-binding 

Community 
is given the 
opportunity 
to participate 
in developing 
and in 
implementing 
plans; local 
input plays 
more that just 
an advisory 
role 

Partnership of 
equals; joint 
decision-making 
institutionalised 
and formally 
recognised; 
control delegated 
to the 
community 
where feasible 

Aboriginal 
groups can 
make 
decisions 
independent 
of 
government 
or with very 
limited 
governmental 
involvement, 
most or all of 
the 
management 
power is 
formally 
delegated to 
the 
community 
for local 
resources 

 

 

While there is no “right” level or form of participation it may be validly held that 
more participation is not just a question of the number of opportunities but of 
potential influence from those opportunities.  

In that sense, the RMA clearly offers the most participatory decision-making 
regime.  This is derived from statutory provision for submission and appeal rights 
on applications, policies, plans and other instruments. Significantly the RMA 
provides an appeal de novo enabling a reconsideration of the facts and merits of the 
case. These rights apply to the NZCPS and coastal plans to the outer limits of the 
territorial sea – although many matters relating to fishery management are 
explicitly excluded from consideration under the RMA. 

Participation can, however, come at a cost.   The RMA, whilst participatory, is 
argued to involve lengthy and costly processes.  Particular concern is often 
expressed about the workload placed on the specialist Environment Court.  That 

                                                 
5 De Paoli M L, May 1999, Beyond Tokenism: Aboriginal Involvement In Archaeological Resource Management 
In British Columbia, University of British Columbia. 
[For further discussion of participation models see Co-Management Options for Water Bodies, A report for the 
Ministry for the Environment, Gerard Willis (HYC), May 2001]  
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said, research shows6 that the majority of applications under the Act are processed 
within 10 working days at minimal cost (albeit these are generally minor instances 
of resource use). 

Many of the management tools available to conservation (conservation 
management strategies, management plans, concessions, proposed marine 
reserves, general policy, etc) have statutory provision for public participation 
through formal submission and hearing processes.  

A statutory right of participation also exists under the Biosecurity Act. National 
and regional Pest Management Strategies are subject to consultation, and 
notification and submission - although no national or regional marine PMS is 
presently operative.  Consultation with identified parties is also required in 
preparing Import Health Standards (such as the ballast water IHS).  

The Fisheries Act also provides a statutory right of participation through its 
consultation provisions.  These require the Minister to “consult” with 
representatives of the Maori, environmental, commercial and recreational interests 
in fisheries resources.  This provision is clearly aimed more at the schematic 
“consultation” end of the participation spectrum, rather than providing for more 
active “co-management”.  However other aspects of the fisheries management 
regime do provide for more significant input by some stakeholders, for example, 
the devolution of administrative functions to an industry owned company.   

The fisheries regime also promises increased participation through fisheries plans 
– although this is not a requirement of the statute and the Minister is able to 
decide whether or not to adopt any particular fisheries plan. However, where no 
fisheries plans exist (as is the case currently) or when the Minister identifies gaps 
or inadequacies in the plan, decision-making defaults to centralised (and arguably 
less participatory) processes. 

In all other cases public rights of participation are at the discretion of ministers 
and their departments.  Often discussion documents and draft rules and 
regulations are released for public comments.  However, no rights of appeal - 
other than of judicial review in due course7 - exist in such cases.  

4.13. Tangata Whenua 

Specific Treaty clauses are included in the RMA, Conservation Act (and by 
extension from s4 of the Conservation Act through to all those acts administered 
by the department and contained in the First Schedule), Crown Minerals Act and 
the Fisheries Act (specifically with respect to consistency with the Treaty of 
Waitangi (Fisheries Claims) Settlement Act 1992).  

The Maori Fisheries Act 1989 and the Treaty of Waitangi (Fisheries Claims) 
Settlement Act 1992 provide for the full and final settlement of fisheries claims.  

                                                 
6 Resource Management Act,  Annual Survey of Local Authorities 1999/2000, Ministry for the Environment 
7 Judicial review of course only applies to matters of process not substance. 
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These Acts provided 20% of all quota species to Maori, as well as 20% of species 
introduced into the Quota Management System (a significant driver in terms of 
current reforms). This comprehensive settlement of Treaty of Waitangi fisheries 
claims has contributed to Maori now being the biggest player in New Zealand’s 
commercial fishing industry, with a substantial interest in over 35% of commercial 
fishing quota. 

In addition, responsibility for customary fishing is being returned to local Maori 
communities with the implementation of customary non-commercial fishing 
regulations throughout New Zealand. The Fisheries Act also provides for “input 
and participation” of tangata whenua into fisheries management decisions.  

Specific provision is made for the participation of tangata whenua in the RMA and 
in the Biosecurity Act (insofar as their input is necessary to appreciate the effect 
implementing any proposed strategy might have on the relationship of Maori and 
their culture and traditions with their ancestral lands, waters, sites, waahi tapu, and 
taonga). 

The Marine Farming Act has no explicit Treaty clause but recent amendments to 
the RMA, providing for aquaculture activities, imports those Treaty matters – and 
provides explicitly for consideration of any relevant planning document 
recognised by an iwi authority affected by the plan. 

4.14. Tools 

A range of statutory planning tools and instruments is provided. Typically, tools 
fall into four categories: 

1. Area-based reserves and sanctuaries for protection and/or scientific purposes, 
generally off-limit to exploitative activity. 

2. General or national policy providing direction on activities, including policy 
statements, environmental management strategies, and regulations. 

3. Species and place-based management strategies and plans, including 
population management plans, of one sort or another under departmental or 
local authority control.  

4. Permits, certificates, licences etc for particular activities – including quota and 
non-quota permits. 

The detail provided in statute or schedule varies considerably in terms of the 
specification and type(s) of information required or assessment criteria to be used. 
Many post-RMA application processes have adopted an “effects-based” approach 
to assessment. 

In addition guidelines, explanatory brochures and general information is provided 
to raise awareness about general and particular issues – although these are not 
specified in statute. 
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4.15. Compliance and Enforcement 

Extensive compliance and enforcement provisions are incorporated into statute. It 
is generally recognised that the provisions far exceed the on-the-ground ability to 
enforce, with the possible exception of the compliance and enforcement capacity 
of the Ministry of Fisheries. 

4.16. Tensions within Acts 

Sections 4.1 to 4.15 identify some of the themes that have emerged from this 
stocktake when statutes are considered as a body. However some issues have been 
identified as sources of internal tension (or potential sources of tension depending 
on premises about principles and outcomes that have yet to be agreed) that might 
provide lessons for an oceans policy. These are stated in the following section not 
as categorical conclusions but as matters to which attention should be paid as the 
goals and objectives for and of the oceans policy are more clearly defined and 
specified. 

� Resource Management Act 1991 
This Act is the leading example of a statute that sets out to provide a highly 
participatory process to resolve the inevitable tensions between different use-value 
sets within a framework of sustainable management. And yet it is roundly and 
consistently criticised for being overly bureaucratic and failing to deliver “results”. 
A complex Purpose statement with compound Principles has arguably added to 
the sort of disputes that are routine internationally with respect to private and 
public good debates and property rights issues. 

Achieving consensus on the Purpose at the time of drafting may well have been 
aided by a certain amount of ambiguity.  The true cost of that ambiguity is still 
being felt.  On the other hand, the ability to manage a broad range of resources 
and issues under a single purpose has had some success and has been recognised 
internationally. 

The complex network of instruments provided for within the Act has not been 
achieved. In particular national instruments are conspicuously absent. The reasons 
for this do not really matter for the purpose of this Stocktake, although it may be 
worth noting the tensions created by a promise of devolution and a expectation of 
national leadership and direction (not always from the same group). The critical 
point is that a systemic tension has been built into the statute. The absence of 
national instruments results in sub-national instruments (i.e. regional and district 
plans) having no policy context from a wider national perspective – and therefore 
becoming more dominant in the scheme and therefore, perhaps, litigated more 
strenuously. On the other hand, experience with the New Zealand Coastal Policy 
Statement (NZCPS) has not demonstrated a clear link between national 
instruments and reduced litigation.  It would be unwise to draw firm conclusions, 
as monitoring information on the real effect of the NZCPS is limited.  
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The RMA does promote a number of conflict management mechanisms on land 
that do not apply in the coast (e.g. heritage protection orders, water conservation 
orders, and designations).  However, the limited effectiveness of these 
instruments on land does not necessarily recommend them for wider application. 

� Fisheries Act 1996 
As with other multiple purpose statutes, there is considerable tension between the 
dual objectives of the Fisheries Act: “providing for utilisation of the fisheries 
resource while ensuring sustainability”.  Both “utilisation” and “sustainability” are 
described and interpreted in relation to fisheries resources, rather than to the 
wider marine environment.  This tension within the Act’s purpose is increased by 
the lack of a clear policy framework for interpreting and applying the 
environmental principles of the Act in relation to the Act’s purpose.   In 
particular, there appears to be a disjunction between the environmental principles 
(which focus on non-target species, aquatic biodiversity and habitat of significance 
for fisheries management) and the tools within the Act, which are largely based 
around managing specific fish stocks.   

There is also some friction between the Act’s information principles (essentially a 
restatement of the precautionary principle) and the management tools within the 
Act, which require detailed information on fish stocks, which is often not 
available or subject to high levels of uncertainty.  This problem is compounded by 
the majority of fisheries information being limited to stock assessment of the 
most commercially important species, with relatively little information on marine 
ecosystems. 

The Fisheries Act has been subject to numerous reviews over recent years and the 
Fisheries Amendment Act 1999 has introduced a suite of reforms that aim to, 
among other things, provide for more fisheries management responsibility to be 
handed to fisheries rights holders and to simplify aspects of the QMS.  To some 
extent this process is being frustrated the inevitable challenges of moving from 
the current, highly centralised decision-making processes prescribed within the 
Act to a more participatory model.  The historically poor relationships between 
management agencies and fisheries stakeholders, which are characterised by a 
distinct lack of trust, may be a significant barrier. 

The Act provides for allocation of the major commercial fisheries resources 
through the use of a mixed market/regulatory regime (after proportional 
individual transferable quota and centralised catch limits have been established).  
However, the integrity of the rights based management regime is compromised by 
the poor specification of recreational and customary rights to fish, as well rights to 
those commercial fisheries currently outside the QMS.  The integrity of the rights 
based regime may also be compromised by an over reliance on regulatory tools to 
enforce the QMS. 

The Fisheries Act (specifically the QMS) is a key tool for giving effect to the 
Treaty relationship between the Crown and Maori, through the application of the 
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Treaty of Waitangi (Fisheries Claims) Settlement Act, which has provided for a 
comprehensive settlement between the Crown and Maori.  The Fisheries Act also 
provides for the responsibility for customary fishing to be returned to local Maori 
communities. 

� Biosecurity Act 1993 
The Biosecurity Act is commonly referred to as enabling - and risk based - 
legislation.  That is, it enables functionaries to take action when the risks warrant 
action.  However, it is also an example of legislation strongly influenced by the 
desire to ensure regulation (and public expenditure) is brought to bear only when 
benefits demonstrably exceed costs. (A public policy theme reflected in many 
statutes of the era including the RMA). 

This has led to tension where poor information has made it difficult to justify 
action.  This is a particular issue for the marine environment. 

With some logic, the Act erects biosecurity not as an end in itself but as a tool to 
achieve other purposes – protection of public health, primary production and 
biodiversity (including marine biodiversity).  The Act does not, however, spell out 
those purposes itself relying instead on agencies’ functions and objectives under 
other legislation.  This has caused tension as an agency’s authority to take action 
to achieve particular ends can be contested.  

The Act itself does not allocate roles to specific ministers or agencies.  This has 
contributed to some uncertainty and complexity over who is responsible for what.  
Arrangements have been made to clarify the role of Ministry of Fisheries in 
marine biosecurity through a Memorandum of Understanding.  Regional councils 
also have a role in marine biosecurity but this is not well defined or developed.  
There are no national pest management strategies in relation to marine pests. 
Existing regional pest management strategies have limited application in the 
marine environment. 

� Conservation Act 1987 
As currently drafted the Conservation Act seeks to accommodate preservation 
and protection activities on the one hand and recreation and tourism activities on 
the other. In the main these activities take place above the line of Mean High 
Water Springs (MHWS) with little direct application to marine ecosystems/habitat 
– although the Act does extend its influence into other oceans-based legislation 
such as the Marine Mammals Protection Act and the Marine Reserves Act.  

The mechanism for managing this sometimes difficult tension [i.e. that between 
conservation and recreation/tourism activities] is through a series of publicly 
notified, participatory policy and planning instruments – although unlike some 
other jurisdictions there is considerable latitude regarding how frequently, if ever, 
these instruments are to be reviewed and resubmitted to the public for comment. 
However, in the final analysis the Minister and/or his/her delegate make the key 
decisions. There is little public opportunity for reviewing the merit of these 
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decisions, and continuing argument about the degree to which the planning and 
policy documents can limit or fetter any discretion. The public’s direct ability to 
influence the direction of the Department in any particular area of interest, for 
example through the strategic business planning cycle, is also limited. 

Furthermore, the Act does not establish formal requirements for systematic 
monitoring and public reporting with respect to the conservation estate – even 
though information of this sort may be required of concessionaires, and is 
routinely collected through a number of internal output class programmes. If 
“use” activities are to gain momentum they can only do so on the basis of agreed 
and shared knowledge about the state of the estate and its ability to accommodate 
activities. Where this knowledge is lacking, informed public debate on any 
particular issue is probably the next best option. 

In the above ways the Act sets up potential and actual tensions between public 
objectives and expectations, without a clear participatory process for their 
resolution – where hearings are conducted these are essentially internal processes, 
and the merits of decisions are not normally reviewable.  

If conservation legislation is extended more deliberately into the ocean, the 
consequences of insufficient and/or insufficiently available ecosystem knowledge, 
the “precautionary” management approach this then engenders, and the lack of 
thorough-going public processes will be a tension that can be guaranteed and will 
need to be addressed. 

In the absence of determination and settlement of Wai 262 relating to indigenous 
flora and fauna, it is premature to speculate about what oceans policy implications 
this might have.  

� Continental Shelf Act 1964 
The Continental Shelf Act (CSA) addresses a vast (and potentially vaster) area of 
seabed seaward from the territorial sea. It licences prospecting and mining of 
minerals and petroleum (the latter by reference to the Crown Minerals Act) and 
imports the Fisheries Act to manage sedentary species. No processes are 
prescribed for the issuing of licences.  The long title of the Act is simply to 
provide for the exploration and exploitation of the continental shelf. The 
construction and sophistication of the Act reflects UNCLOS and, perhaps, the 
extent of historical pressure on resource use on the shelf seaward of the territorial 
sea.  However, should pressure on the non-living resources of the continental 
shelf increase in the future it is doubtful whether the CSA will be regarded as 
providing an adequate management regime. 

The lack of opportunities for public participation, environmental assessment 
obligations, or monitoring requirements puts it at clear odds with the regime 
inside the territorial sea (notwithstanding that practice has been to provide for 
input by other government agencies). 
 
The critical internal tensions of the Act are presented by: 
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� On the one hand, the purpose focusing on providing for resource exploitation 
but the absence of administrative or decision-making provisions that provide 
any certainty for business; and 

� The assumption that may be taken that licences regulate for a purpose and the 
further assumption (based on UNCLOS) that this purpose includes 
environmental protection – but the lack of tools and information to provide 
for that protection. 

 
A final tension (perhaps more theoretical than real) is the inability to manage the 
environmental impacts of petroleum exploration and exploitation except by 
specific regulation. 
 

� Crown Minerals Act 1991 
On land and within the territorial sea the Crown Minerals Act operates in 
conjunction with the Resource Management Act. The Crown Minerals Act 
concerns access to minerals (including petroleum) at two levels - access to the 
mineral resource requiring a permit issued by the Minister of Energy, and 
obtaining land access to prospect, explore or mine the resource requiring a land 
access arrangement from the land owner and occupier or other authorisation. The 
environmental effects of prospecting, exploration and mining are considered 
under the Resource Management Act.  The effect of this is that while mineral 
resources themselves are not required to be managed sustainably, the effect of the 
activity of exploring, prospecting, or mining is to be sustainably managed.  
 
The situation is slightly different in the coastal marine area where if a permit older 
has secured the right under the Resource Management Act to exclusive 
occupation, an access arrangement is not necessary. In other words, the Resource 
Management Act effectively deals with the environmental effects and land access 
issues. This situation occurs because the Crown is the owner of the coastal marine 
area and the resource consent process involves the Crown through the Minister of 
Conservation.  
 
However the Crown Minerals Act only applies in conjunction with the RMA as 
far as the outer limit of the territorial sea. Beyond that, the Continental 
Shelf Act applies. The Continental Shelf Act refers to the Crown Minerals 
Act in respect of petroleum without its companion RMA.  A potential tension is 
created beyond the outer limits of the territorial sea because the RMA (particularly 
with respect to its requirements regarding environmental assessment and the 
rights of public participation) is absent and has no jurisdiction, and no similar 
statutory guidance is provided under the Continental Shelf Act. 

� Marine Reserves Act 

As with a number of other Acts the Marine Reserves Act is currently under 
substantial review. However a key tension has been the problem of the land/sea 
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interface – marine reserves commence/stop at MHWS. The ability to control 
activities and their adverse generated effects adjoining the reserve is thereby 
frustrated unless the land is secured by means of covenant or other reserve status. 
At the same time the exclusivity of purpose with respect to scientific study, and 
the lack of any significant discretion to permit limited take for other than scientific 
purposes, has created difficulties in establishing reserves.   

A second source of tension has been the requirement for concurrence with other 
Ministers (Fisheries, Energy and/or Transport depending on the issue). The lack 
of provision of statutory criteria for concurrence has arguably caused considerable 
difficulties for Ministers and their advisors. 

� Territorial Sea, Contiguous Zone and Exclusive Economic Zone Act 1977 
The long title of Territorial Sea, Contiguous Zone and Exclusive Economic Zone 
Act suggests two purposes: the creation and demarcation of the territorial sea, 
contiguous zone and the exclusive economic zone (EEZ); and to provide for the 
exercise of sovereign rights and responsibilities within those zones. (Including 
providing for exploitation and – at the same time - conservation and 
management). 

The only means by which the Act can promote this second “purpose” is by way 
of regulation – for which broad powers are conveyed. (Indeed there may well be 
some overlap with regulation making powers available under the CSA).   

It is also worth noting that, notwithstanding the purpose, the ability to authorise 
exploration and exploitation of both living and non-living resources in fact sits 
outside the Territorial Sea, Contiguous Zone and Exclusive Economic Zone Act.  
It is difficult to conceive of how the Act’s regulation making powers would be 
used other than to control exploration and exploitation for environmental or other 
reasons. 

The key point is that there are no regulations under the Act.  That may be simply 
because no issues have arisen that warrant regulation at this point.  It is, however, 
noteworthy that administration of the Act does not rest with an environmental 
agency8. (In fact environmental agencies have no direct regulatory powers outside 
territorial sea). 

Perhaps the more significant question is whether regulation is the best way to 
provide for environmental protection and, in particular, whether regulation is a 
tool capable of being flexible and responsive enough to deal with more than 
occasional issues. 

 

                                                 
8 The Ministry of Foreign Affairs and Trade administer the Act. 
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5. Analysis of Strategies 
The stocktake review has addressed a wide range of strategies and policies.  These 
strategies were agreed with the Oceans Policy Secretariat as being relevant to 
current management of the oceans.  A summary table with more detailed 
comment on these strategies is provided as Appendix 49. 

Group 1: Formal10 Government strategies 

1. New Zealand Biodiversity Strategy 2000  

2. Sustainable Development Programme of Action (& links to the Growth and 
Innovation Framework) 

3. New Zealand Waste Strategy 2001    

4. Sustainable Land Management Strategy 1988 

Group 2: Other strategies & initiatives under development – specific 
initiatives by agencies not based on statutory authority 
5. Environmental Performance Indicators Programme 

6. Draft Marine Protected Areas Strategy    

7. Draft MFish Strategy for Managing the Effects of Fishing on the Aquatic 
Environment   

8. Draft MFish Framework for Integrated Fisheries Plans  

9. Draft MFish Seamount Strategy  

10. Draft MFish Strategy for delivering ToW obligations 

11. Draft Bioprospecting Strategy 

Group 3: Policies / regulations prepared by central government agencies 
under specific statutory authority 

12. New Zealand Coastal Policy Statement  

13. EECA Strategy 2002 

14. New Zealand Marine Oil Spill Response Strategy 1999/2000  

                                                 
9 The strategies listed here are those that have been reviewed in detail for the purposes of this stocktake.  It is not 
intended to be a comprehensive list (or review) of all oceans-related strategies in place or under development.  
Other relevant strategies (such as the National Plan of Action on Seabirds) will be reviewed in separate papers to 
be produced by the Oceans Policy Secretariat as part of Oceans Policy development. 
 
10 “Formal” refers to those strategies with Cabinet approval as ‘across Government’ Strategies. These are not 
documents required by statute although they may be required by international convention.  
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15. Marine Pollution Regulations (under the RMA an in accordance with 
MARPOL and the London Dumping Convention)  
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The stocktake review has addressed a disparate group of strategies, some more 
closely related to the marine environment than others and all with different 
purposes and processes.  In some instances comparison across the strategies can 
provide useful information, but more often the strategies have different utilities, 
making direct comparison of limited value.  Also, it is difficult to evaluate the 
overall operational effect of the strategies as most are relatively recent or still in 
draft form.  

What is apparent is that the various strategies demonstrate a range of styles and 
processes and may be most useful in terms of illustrating alternative ways of 
putting together government strategies to achieve different purposes.   

The following review focuses on these alternative approaches and the outcomes 
that they seek.  The findings of the stocktake are considered according to the key 
questions in so far as they are relevant.  This commentary follows the stocktake 
approach to grouping the strategies: 

� Formal government strategies 
� Other strategies and initiative under development (i.e. specific initiatives by 

agencies not based on statutory authority) 
� Policies and regulations prepared by central government agencies under 

specific statutory authority. 

5.1. Formal Government Strategies 

(Biodiversity, Biosecurity, Sustainable Development, Waste & Sustainable Land Management 
Strategies) 
These strategies have broad purpose statements that focus on giving effect to a 
vision that reflects various high level concepts such as “sustainable NZ”, 
environmental stewardship, Treaty obligations, equitable sharing of benefits, 
internalising of environmental costs, etc.  Their stated goals are also fairly broad, 
high level statements about improving outcomes (e.g. protecting Treaty rights, 
increasing understanding, halting biodiversity decline, sound waste minimisation, 
etc).   

While these strategies do not have formal domestic statutory authority, they have 
all been developed to meet commitments either under various international 
conventions and agreements (e.g. the Convention on Biological Diversity), or 
inherent in WTO agreements, Agenda 21, UNCLOS and the OECD 
Environmental Management Strategy for the First Decade of the 21st Century. 

The Biodiversity and Biosecurity Strategies are directly relevant to Oceans Policy 
because effective implementation of their objectives and recommendations will 
alter the way many management activities are currently carried out – particularly 
for marine protected areas, information management, and biosecurity activities.   

The Biodiversity Strategy provides a good example of an across government 
strategy that has enabled agencies to secure targeted funding to promote the 
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Strategy’s desired outcomes.  It is the most comprehensive and “across 
government” of the strategies, with its purpose spanning the full range of 
sustainable management - from responsible governance, Treaty obligations, 
collective responsibility, rights of access and meeting costs of impacts, through to 
environmental stewardship and precautionary decision-making.   

The Biodiversity Strategy also presents a model for integrated, cross agency 
decision-making and accountability. The Green Package funded Biodiversity 
Strategy Implementation Programme has the most explicit decision-making 
framework of the strategies, with clear implementation responsibilities and 
accountabilities specified for specially convened Ministers, Chief Executives and 
Officials biodiversity groups.   

The draft Biosecurity Strategy (dated 7 October 2002) is an example of a strategy 
that is more about co-ordination of operational relationships and the strategy can 
be seen largely as a systems review exercise.  This has, however, resulted in the 
objectives for this strategy being phrased to focus on raising confidence in New 
Zealand’s biosecurity system, rather than improving performance or outcomes. 

The draft Biosecurity Strategy makes an important point when it notes that there 
have been problems with the governance structure of the Biosecurity Council.  
This council operates at the strategic rather than operational level and is 
comprised of Chief Executives and stakeholders.  It has experienced significant 
difficulties relating to unclear accountabilities, communication and decision-
making processes.  This indicates that the joint public sector / stakeholder 
Council is not working as well as intended. 

The National Energy Efficiency Conservation Strategy and the NZ Waste Strategy 
both provide examples of strategies that set high-level national targets and provide 
an over-arching strategic framework for driving towards these targets.  The Waste 
Strategy is a joint central / local government initiative and as such provides a 
good example of using a strategy to drive better integration across these two 
sectors; although it is unclear to what extent local authorities, beyond Local 
Government New Zealand actively support the strategy.   

The draft Sustainable Development Strategy has been developed with quite a 
different purpose in mind in that it is intended to be a strategy for Government, 
rather than a strategy for New Zealand.  It is seen as more of a Government 
leadership strategy than an outcomes focussed strategy, paving the way for the 
wider adoption of sustainable development principles and the collaborative 
preparation of sector specific strategies.  Its primary role is likely to be in driving 
integration at the central government level, although there is also a partnership 
dimension with local government and cities within the specific programmes of the 
Strategy (energy, water, etc.).  The opportunity remains to drive towards a more 
collaborative sustainable development strategy for New Zealand. 
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5.2. Strategies & Initiatives Under Development – i.e. specific 
initiatives by agencies not based on statutory authority 

(Draft Marine Protected Areas Strategy, MFish Strategy for Managing the Effects of Fishing 
on the Aquatic Environment, MFish Draft Fisheries Plan Framework, MFish Draft 
Seamount Strategy, MFish Treaty Strategy, Bioprospecting Strategy, MfE Environmental 
Performance Indicators Programme) 
The main driver for this group of strategies is the clarification of implementation 
issues not addressed or made explicit in the legislation – largely because these 
issues only become apparent as agencies seek to implement statutory management 
regimes.  Some of the strategies have been developed as a response to an unclear 
and/or fragmented statutory framework – e.g. the Bioprospecting and Marine 
Protected Areas strategies.   

Domestic statutory authority for these strategies is generally not explicit but 
inherent in the governing legislation and subject to interpretation. Agencies 
nevertheless cite the governing legislation as a mandate for the broader policy and 
implementation framework set out in the strategies. 

In addition to their governing legislation, this group of strategies generally seek to 
derive mandate from obligations inherent in the Convention on Biological 
Diversity, Agenda 21, UNCLOS and the Convention on the Conservation of 
Antarctic Marine Living Resources (CCAMLR).  However, reference to these 
conventions within the various strategies is sometimes vague.   

The various draft MFish strategies provide examples of the use of 
strategies/policies to interpret and guide implementation of the regulatory 
framework.  The MFish strategies explicitly seek to improve real or perceived 
weaknesses in the statutory framework and its current implementation.  See for 
example the Fisheries Plan Framework, which states that these strategies are 
required because the current statutory framework does not fully deliver 
environmental and other outcomes, while the Strategy for Managing the Effects 
of Fishing on the Aquatic Environment is about improving implementation of the 
statutory framework. 

These draft MFish strategies are the most prescriptive of the strategies - primarily 
because they are operational strategies - with explicit references to decision-
making processes within the Fisheries Act.  For example, the Fisheries Plan 
Framework specifies a framework for stakeholders to provide advice directly to 
the Minister.  It also seeks to prescribe what should be in a Fisheries Plan; 
however, the law is silent on this issue, which may pose some problems. Likewise, 
the draft Fisheries Strategy for Managing the Effects of Fishing on the Aquatic 
Environment is seeking to develop enforceable fisheries environmental standards, 
although it has not yet specified exactly what this will mean. The prescriptive 
nature of these strategies reflects the prescriptive and centralised decision-making 
framework set out in the Fisheries Act, as well as existing MFish processes and 
procedures.  
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The legal status to be accorded these strategies will be important, especially as a 
strategy is only a statement of government intention.  There may be difficulties 
where policies and strategies are used to justify legal decisions under the law, 
when the policy and strategies have not been publicly “tested” through any 
statutory process, and are not themselves enforceable in law.  There is also the 
possibility that some of these strategies may have potential inconsistencies 
amongst themselves, especially given that there are a number of potentially 
overlapping strategies currently in development   

The draft MFish Treaty Strategy cites the Treaty of Waitangi and the Fisheries 
Settlement Act as providing statutory authority and is a deliberate attempt to 
provide an implementation framework for these.  It is the only strategy with clear 
objectives based around the Crown’s partnership with Maori and developing a 
framework for a partnership approach to the management of fisheries. 

Two of the draft fisheries strategies present examples of possible conceptual 
approaches that have the potential to inform wider non-sectoral management of 
the oceans.  The draft Fisheries Strategy for Managing the Effects of Fishing on 
the Aquatic Environment adopts a fisheries risk assessment framework and the 
draft Fisheries Plan Framework is based around a proposed fisheries management 
planning framework, albeit around the management of fish stocks, rather than the 
wider marine environment.   

The draft Bioprospecting Strategy has the explicit goal of establishing clear rules 
about access and management of environmental effects, as well as capturing 
benefits and meeting Treaty rights.  This is a very significant new strategy, 
deriving from the Convention on Biological Diversity and addressing such 
difficult issues as intellectual and cultural property rights. It is at a comparatively 
early stage of development but potentially has significant implications for oceans 
policy. 

The Environmental Indicators Programme is less of a strategy than a programme 
for the development of a national indicator framework that will provide an 
important tool for assessing and monitoring the state of the marine environment.  
It is unclear to what extent the indicators programme has effective linkages with 
other related marine information programmes, for example, the National Aquatic 
Biodiversity Information System programme (NABIS) currently being developed 
by MFish. 
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5.3. Policies / Regulations Prepared by Central Government 
Agencies under Specific Statutory Authority 
(New Zealand Coastal Policy Statement, National Energy Efficiency Conservation Strategy, 
New Zealand Marine Oil Spill Response Strategy, Marine Pollution Regulations11) 
This group of policies and regulations seeks to promote standard national 
responses or guidelines or, in the case of the NZCPS and the National Energy 
Efficiency Conservation Strategy strategies, to provide national guidance for 
giving effect to umbrella legislation.  The Marine Pollution Regulations establish 
national standards to meet international obligations, while the Marine Oil Spill 
Response Strategy promotes a standard New Zealand response to oil spills and is 
deliberately risk assessment based.  All of these policies/regulations pay particular 
attention to environmental stewardship and protection.  

These policies/regulations cite various international conventions (e.g. MARPOL, 
London Dumping Convention, etc.), and they also have explicit domestic 
statutory authority.   

There have, however, been some difficulties with the implementation of the 
Marine Pollution regulations within the effects based RMA framework, where the 
RMA required an amendment to allow the international approach to fit with the 
domestic approach.  The marine pollution regime does, however, provide a good 
example of tools under multiple statutes combining to provide a near seamless12 
management framework across jurisdictional boundaries (the tools being the 
Marine Pollution Regulations, the Marine Protection Rules and the Marine Oil 
Spill Response Strategy).  These tools derive their enforcement regime from the 
Maritime Transport Act, with guidance from the MSA in the case of oil spill 
response offences.  This is consistent with UNCLOS which directs coastal states 
to apply their environmental policies in other zones of jurisdiction. 

In most cases, the effectiveness of this group of policies is limited by their 
governing legislation.  For example, the NZCPS is limited by the scope of the 
RMA, (i.e. the RMA is limited to integrated management of resources controlled 
by the RMA and has no mandate to manage across all marine management 
functions).  

The NZCPS also illustrates the potential tension between a “top-down” national 
instrument and the RMA’s devolved management framework.  While regional and 
district councils are required by law “not to be inconsistent” with the NZCPS, the 
fact that the NZCPS has no regulatory effect in its own right, and is therefore 

                                                 
11 The Marine Protection Rules under the Maritime Transport Act give effect to the same principles as the Marine 
Pollution Regulations.  They are referred to in several places within this report but have not been addressed 
separately. 
12 Alignment will improve once the marine protection rule for sewage from ships is introduced outside the 
territorial sea 
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unenforceable, creates further tension. Furthermore, the NZCPS applies to the 
“Coastal Environment”, a term not defined by either the RMA or the NZCPS. 

The National Energy Efficiency Conservation Strategy is of interest with its 
explicit framing of conservation goals alongside economic and social goals, 
including improving economic productivity, promoting industry development, 
improving economic resilience and improving health and welfare.  The scope of 
the NEEC strategy is defined sectorally rather than spatially (i.e. to the transport, 
energy supply, industry, central and local government sectors). 

5.4. Strategies Review Conclusion  

It is clear that there is no unifying thread or theme across the various strategies.  
As stated at the outset, each has been developed for a different purpose and 
therefore has a different utility.  However, even within this context one might 
have expected to see some commonality of high-level goals, for example, 
sustainable development or the precautionary principle.  But this is not the case. 
The most that can be said is that at a very generic level all the strategies seek to 
promote protection of the natural environment from human activities, but even 
that is interpreted differently across the strategies.  

The other observation that might be made is the lack of clarity about the 
relationship between the various strategies. As these strategies become operational it 
may well be that greater definition is required about whether, or to what extent, 
the direction of one strategy is subject to others. 
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Purpose and Terms of Reference:  
Oceans Policy Stocktake 

1.0 Purpose 
The purpose of the Oceans Policy stocktake is to identify and record information on current 
arrangements and practices to inform the policy development stage.  This involves two work 
streams:   

(1) documenting the status quo in terms of existing arrangements 

(2) researching and recording actual and theoretical approaches (national and international) that 
could be applied. 

The information collected through the first work stream will be critical for identifying and 
validating problems and opportunities that exist within our current institutional, legal, and 
administrative regimes. Although problems have already been identified in a broad sense, this 
information will provide a means to move ahead with the next phase of policy analysis.  An 
important component of the first phase is determining the “practice” that influences our current 
management regimes.  This will address the processes and practices that are not necessarily flagged 
in policy and legislation. 

The information collected in the second work stream (e.g. international models) will be a helpful 
resource for those tasked with developing policy responses to the identified issues. 

The information collected in both streams will be analysed against the vision and the policy goals 
and objectives.  This subsequent “gap-analysis” exercise will help indicate whether the status quo is 
consistent with the vision and the policy goals and objectives, or how it differs, and why.   

2.0 Context:  The seven high-level policy issues 
The information identified and recorded during this part of the stocktake should seek to inform the 
seven high-level policy issues identified by Ministers.  These issues stem from the MACOP 
(Ministerial Advisory Committee on Oceans Policy) consultation report, and will be a key focus of 
the policy development phase.  More specifically, the seven issues focus around the need to 
develop policy that can: 

1. Integrate decision-making and administration across different activities, consistent with common 

objectives – e.g. vision and goals. 

2. Take into account both: 

(a) the biophysical characteristics of the marine environment and  

(b) the range of values held by New Zealanders in relation to that environment 

3. Determine when, how and by whom decisions are made and implemented 

4. Build in compliance and enforcement models and encourage voluntary compliance 

5. Address the Crown’s responsibilities under the Treaty of Waitangi in relation to the marine 

environment 

6. Manage information about the marine environment and assist in identifying information needs 

7. Monitor the implementation of the systems and make changes to it as required. 
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3.0 Key Guidance Questions 
Where possible, the following questions should be kept in mind when recording information from 
both work streams.  The questions also provide guidance on the type of information sought for the 
second work stream (actual and theoretical approaches). 

• How are goals and principles identified and priorities for action set? 

• What systems are there for managing the rights, entitlements, interests and responsibilities of 

different parties, e.g. with respect to access to space, access to information, access to or 

utilisation of resources, consultation, decision making, enforcement, Treaty obligations, and 

how are they defined and enforced? 

• How does the approach try to integrate the different rights and responsibilities, across different 

activities or sector interests or management institutions? 

• How does the approach promote stakeholder participation in management and decision-

making? 

• How does the approach promote Maori participation in management and decision-making? 

• How are equity concerns amongst current participants, and between current and future 

participants, dealt with? 

• How does the approach manage the relationships and inter-connections between species, 

habitats and ecosystems, and between the marine environment and other natural systems (air 

and land, including water run-off)? 

• How are cost effectiveness and efficiency objectives dealt with? 

• How is the allocation of costs across different activities or participants dealt with? 

• What mechanisms are there to assess the accuracy of information used in decision-making, and 

how (and by whom) is the information collected, disseminated and managed? 

• What steps are taken to monitor processes and service delivery and/or evaluate outcomes, and 

how are management responses linked to the information generated? 

• How does the approach deal with conflicting objectives? 

• What mechanisms/tools are used to implement the system/legislation (economic/market – 

regulatory and information), and what is the balance among them? 

 

Part I:  Documenting the Status Quo 
New Zealand’s legislative framework 

Source: Legislation across sectors relating to the marine environment  
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Recording Guideline: 

Record, and in doing so, try to answer the key guidance questions: 

• Goals, Objectives, Purpose and Principles. 

• Rights and responsibilities  

• Spatial jurisdictions and rationale behind them. 

• Functions and powers for undertaking them. 

• Implementation measures (e.g. economic instruments, regulation, advocacy, information 

provision). 

• Linkages to other legislation. 

• Information gathering mechanisms, their nature and linkages to monitoring, decision-making, 

compliance and enforcement. 

• Allocative processes (e.g. exclusive rights, limited occupation). 

• Environmental assessment procedures. 

• Decision making processes – (who makes what decisions, how, with what input, provision for 

stakeholder or public input, information requirements, ability to devolve responsibility). 

• Mechanisms for dealing with conflict – formal and informal. 

• Monitoring provisions and requirements. 

• Compliance and enforcement provisions. 

 

International legislation, agreements, conventions, obligations etc. 

 Source:  Existing stock-take already conducted by MFAT. 

Update existing information, and tailor material to meet the requirements of this exercise. 

 

Policy frameworks 

Sources:  Government agencies (staff), government websites, articles 

• Inter-agency strategies, policies and initiatives (e.g. NZCPS, Oil spill contingency plans, 

climate change). 

• Agency strategies and initiatives (e.g. Fisheries Plans). 

• Discussions with agency staff 

• Uses and activities not covered by specific legislation (e.g. bioprospecting) 

 

Recording Guideline 
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Record, and in doing so, try to answer the key guidance questions: 

• Purpose. 

• Scope and jurisdiction. 

• Who is involved formally and informally and who isn’t. 

• Policy framework (e.g. matters to be included and how this is done). 

• Legislative provisions that have not been implemented. 

• Linkages and coordination between policy documents and responsible agencies. 

• Direct relevance to Oceans Policy. 

• Decision-making authority, stakeholder and public input, and delegations. 

• Compliance and enforcement provisions. 

• Sketch a picture of how the framework operates. 
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Appendix 2 – Multilateral Agreements 
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This appendix presents a list of the multilateral oceans-related agreements (treaties) that New Zealand is a party to.  
A subset of these is reviewed in the Stocktake of International Instruments set out in Appendix 5. 

 

  

Multilateral agreements relating to the oceans which are in force in New Zealand  
Year treaty 
entered  
into force  

Date of NZ's 
signature (S) 
ratification(R) or 
accession (A)  

Date treaty came 
into effect in NZ1  

Antarctica     

The Antarctic Treaty 1959 1961  R 1.11.60 23.6.61 

Convention on the Conservation of Antarctic Marine Living Resources 1980 [CCAMLR]  1982 R 8.3.82  7.4.82  

Protocol on Environmental Protection to the Antarctic Treaty 1991 [Madrid Protocol] 1998 R 22.12.94 14.1.98 

Atmosphere and Space     

United Nations Framework Convention on Climate Change [FCCC] 1992  1994 R 16.9.93  21.3.94  

Protection of the Marine Environment and Resources     

Agreement Relating to the Implementation of Part XI of the United Nations Convention on the Law 
of the Sea 1982 

1996 R 19.7.96 28.7.96 

United Nations Convention on the Law of the Sea [UNCLOS] 1982  1994 R 19.7.96  18.8.96  

International Convention relating to Intervention on the High Seas in cases of Oil Pollution Casualties 
1969  

1975 A 26.3.75  6.5.75  

International Convention on Civil Liability for Oil Pollution Damage (as amended) 1969  1975 A 27.4.76  26.7.76  

Protocol [to SPREP*] for the Prevention of Pollution of the South Pacific Region by Dumping 1986  1990 R 3.5.90  22.8.90  

Protocol [to SPREP*] concerning Cooperation in Combating Pollution Emergencies in the South 
Pacific Region 1986  

1990 R 3.5.90  22.8.90  

International Convention for the Prevention of Pollution of the Sea by Oil 1954 [OILPOL]  1958 R 1.6.71  1.9.71  

Amendments to the International Convention for the Prevention of Pollution of the Sea by Oil 1962  1967 R 1.6.71  1.9.71  
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Amendments to the International Convention for the Prevention of Pollution of the Sea by Oil 1969  1978 R 27.4.76  20.1.78  

Convention on the Continental Shelf 1958 1964 R 18.1.65  17.2.65  

Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter 1972 
[London Convention]  

1975 R 30.4.75  30.8.75  

Fishing     

Convention for the Prohibition of Fishing with Long Driftnets in the South Pacific 1989 [Wellington 
Convention]  

1991 R 17.5.91  17.5.91  

Convention for the Conservation of Southern Bluefin Tuna 1993  1994 R 9.5.94  20.5.94  

Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of 
the Sea of 10 December 1982 Relating to the Conservation and Management of Straddling Fish Stocks 
and Highly Migratory Fish Stocks 1995 

2001 R 18.4.01 11.12.01 

Whaling     

International Convention for the Regulation of Whaling 1946  1948 R 2.8.493  15.6.76  

Protocol to the International Convention for the Regulation of Whaling 1956  1959 R 21.6.574  15.6.76  

Hazardous Substances     

Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their 
Disposal 1989  

1992 R 20.12.94  20.3.95  

Conservation of Natural Resources     

Statutes of the International Union for the Conservation of Nature and Natural Resources 1948  1948 R 6.5.74  6.5.74  

Convention on International Trade in Endangered Species of Wild Fauna and Flora [CITES] 1973  1975 A 10.5.89  8.8.89  

Amendment to the Convention on International Trade in Endangered Species of Wild Fauna and 
Fauna (Art XI) 1979  

1987 A 10.5.89  8.8.89  

UNESCO Convention concerning the Protection of the World Cultural and Natural Heritage 1972  1975 R 22.11.84  22.2.85  
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Convention on Wetlands of International Importance especially as Waterfowl Habitat 1971 [Ramsar 
Convention]  

1975 S 13.8.76  13.12.76  

Protocol to the Convention on Wetlands of International Importance... 1982  1986 S 9.2.87  9.2.87  

Amendments to Art.s 6 & 7 of the Convention on Wetlands of International Importance especially... 
1987  

1994 R 7.7.93  1.5.94  

Convention for the Protection of the Natural Resources and Environment of the South Pacific Region 
1986 [SPREP]  

1990 R 3.5.90  22.8.90  

Convention on Biological Diversity 1992 [CBD]  1993 R 16.9.93  29.12.93  

Arms Control and Nuclear Pollution  
   

Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space and Under Water 1963  1963 R 10.10.63  10.10.63  

South Pacific Nuclear Free Zone Treaty and Protocols 1985 [SPNFZ]  1986 R 13.11.86  11.12.86  

Convention on the Prohibition of Military or any other Hostile use of Environmental Modification 
Techniques 1976  

1978 A 7.9.84  7.9.84  

Treaty on the Prohibition of the Emplacement of Nuclear Weapons and other Weapons of Mass 
Destruction on the Sea Bed and the Ocean Floor and in the Subsoil Thereof 1971  

1972 R 24.2.72  18.5.72  

 
1This was the later of either the date the Treaty came into force, or the date it came into effect in New Zealand. 
*The Convention for the Protection of the Natural Resources and Environment of the South Pacific Region - see Conservation of Natural 
Resources heading. 


