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Dear Sir / Madam,

Thank you for the opportunity to comment on the abovenamed proposed Standard. A submission on behalf
of the New Zealand Railways Corporation, which includes KiwiRail, OnTrack, and other subsidiary
organisations, is attached for your consideration.

Should there be an opportunity for further discussion or consultation, then we would be interested in
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Yours sincerely
Carron Blom

Managing Director
Anguillid Consulting Engineers and Scientists Ltd

For
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SUBMISSION: MINISTRY FOR THE ENVIRONMENT PROPOSED NATIONAL
ENVIRONMENTAL STANDARD FOR ASSESSING AND MANAGING
CONTAMINANTS IN SOIL
H m
1 Submitter: New Zealand Railways Corporation (Railways)
2 Standard: Ministry for the Environment proposed National Environmental Standard for
Assessing and Managing Contaminants in Soil (Discussion Document dated
February 2010).
3 Support / Conditional support (subject to specific relief).
oppose:

The proposed approach by MfE to generate a National Environmental Standard
(NES) for Contaminated Land appears reasonable in principle.

We do however consider there to be a number of significant implications for
Railways in the current approach and as contained within the detail of the
proposed Policies and Rules. The exact wording of any proposed Polices and
Rules is critical in our view, and we have reservations around those currently
included within the Standard, as set out below.

4 Submission and  Please refer to the following text.
reasons:
5 Changes sought:  In short, to follow the approach adopted by the Auckland Regional Council (ARC)

within the Contaminated Land provisions of the Auckland Regional Plan: Air,
Land, and Water (ARP:ALW) modified for the protection of human health.

Please refer to the following text for more detail.

Given the extent of its comments and issues with the specific detail of the
proposed Policy Framework, Railways request MfE provide for a further round of
consultation before final submission to the Minister. It is considered that the
detail is crucial to the successful implementation of the NES.

6 Decision sought  Endorse the relief requested by Railways to better accommodate the operational
from Minister: realities of linear infrastructure owners / operators, and the needs of
infrastructure of regional and / or national significance.
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1. Scope of the Proposed Standard

1.1 Overview
The Ministry for the Environment’s (MfE’s) policy objective for the Standard is':

“to ensure that land affected by contaminants in soil is appropriately identified and assessed at the time
of being developed and if necessary remediated, or the contaminants contained, to make the land safe
for human use.”

1.2. Comments and Relief Sought

The objective provides a useful starting point to explore some of the more fundamental issues and those of
potential interest to Railways, thus:

“to ensure that land affected by contaminants in soil is appropriately identified and assessed at the time
of being developed and if necessary remediated, or the contaminants contained, to make the land safe
for human use.”*

In this regard we note:

» The Standard variously refers to contaminated /and and sites affected by contamination. Later within the
document it acknowledges that an entire site may not be affected and that there should be provision
within the approach to divide or somehow partition off just those parts classified or thought to be
contaminated.

The nature of Railways asset (ie large linear designations and / or land parcels) is not conducive to
management under regimes intended for smaller land parcels and lots. Any approach that might prompt
network wide actions is not considered practicable.

Relief sought:

Railways requests relief which provides for the owners of linear infrastructure where conventional
definitions of “site” or “land” may result in the impractical application of requirements.

= The term “contaminants” has not been defined:
- The Standard does not differentiate between naturally and anthropogenically sourced contaminants;

The Standard is silent on specific guidance or direction in this area other than to advise the Ministry’s
current position is “that these natural hazards should be controlled as if they were a contaminant
under this NES”. This does not appear to be a workable position as there is the risk that Councils
might insist on background or naturally occurring contamination being remediated.

! Ministry emphasis.

> Our emphasis to highlight areas of potential high level focus. The detailed issues around identification,
assessment, development, remediation, and management are discussed in Section 3 together with the proposed
Policies and Rules.
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Relief sought:

Railways request the Ministry address the matter in greater detail prior to issuing the NES, and that
the NES provides for (ie accommodates) naturally occurring contaminants.

The Standard does not differentiate between grossly contaminated land (ie requiring management
or remediation) and that which is above background, but suitable for the current or proposed land
use (ie marginally contaminated land);

The application of the proposed Policies and Rules may inadvertently impose stricter controls on
activities occurring on brownfield sites irrespective of the level of contamination or effect. This may
also have implications for the management or transfer of fill between areas or sites.

Relief sought:

Railways request the Ministry differentiate between the various ‘levels’ of contamination and
appropriately accommodate this within the proposed management measures (including proposed
Rules).

The Standard does not clearly establish that there needs to be an effect (to be avoided, remedied, or
mitigated), and that contaminated land controls (by their very nature) address a retrospective /
historic event (ie there can be no ongoing contaminant discharges that either maintain or exacerbate
contaminant levels).

Ongoing discharges of contaminants are addressed under Section 15 of the RMA (and Section 12 in
the event of discharges to the coastal marine area). We consider such clarification would assist the
implementation of the Standard (and underpins some of our later comments on the proposed
Rules).

Relief sought:

Railways request that any proposed control mechanisms reflect the legislative framework of the
Resource Management Act (RMA), 1991.

=  The Standard addresses only contaminants in soil:

Soil is not defined;
Relief sought:
Railways request a definition be provided for clarity.

The Standard does not address groundwater interfaces (including groundwater used for drinking
water);

As a health standard, the soil / groundwater interface may be a key aspect in deciding a response or
management strategy. It is considered that this omission weakens the Standard somewhat and
opens up the approach to interpretation.

Relief sought:

Railways request the Ministry provide guidance in this area.
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- The Standard does not consider cross boundary effects or migration issues from dust, erosion, or
seepage;

The Standard does not consider collateral effects or migration pathways other than to assume these
within the boundaries of a given site. Nor does the Standard address the health effects of
remediation. Again, this omission limits the extent to which the approach advances industry
performance (other to align different parts of the country), and has some practical limitations, more
so when applied to a narrow corridor such as the rail network.

Relief sought:
Railways request the Ministry modify the NES to provide guidance in this area.
- The Standard does not address separate phase hydrocarbons (SPH).

Contaminants such as SPH (which may exist in the interstitial spaces and soil surfaces, but then
release to vapours or into / onto groundwater and other media) can be problematic. This is an area
that has not been thoroughly canvassed within the existing Hydrocarbon Guidelines® and has been
an area of debate and focus on redeveloping land contaminated by hydrocarbons.

Relief sought:
Railways request the Ministry include guidance on SPH within the NES.
= The stated policy objective is to “make the land safe for human use”.

As an absolute statement this may raise issues around guarantees, expectations, and liabilities. Whilst
safety is in fact a relative term in the sense of the wider standard (ie being within defined risk
assumptions), the approach needs to be mindful of the end perception and implementation. We
consider that the final wording of the NES be considered in this light to reduce the risk of establishing a
litigious approach to contaminated land management.

This is further underpinned by the use of certified practitioners to assess contaminated sites. We
understand that this approach was adopted in Australia with some difficulty after practitioners signing
off on remediation projects were sued. Any certification process would need to be carefully thought out
to minimise this risk as this would have flow on impacts on those relying on their advice.

Relief sought:

Railways request the Ministry review the NES and amend the approach to recognise these factors.

* Refer to the Guidelines for Assessing and Managing of Petroleum Hydrocarbon Contaminated Sites in New
Zealand. MfE, 1999.
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» The Standard is limited to human use. The Standard therefore does not address environmental criteria,
which in many instances are more onerous and therefore the determining factor is establishing
appropriate strategies. Although the Standard is targeting human effects, the document does not
address the following matters:

Asbestos;
Guidance on both bulk asbestos and residual fibres is requested within different land use types.
Zoning principles;

The Standard considers the appropriateness of contaminants for a given land use. It includes high
density residential areas (as might be relevant around developing transport hubs such as railway
stations). It does not however provide guidance for mixed use such as high density residential above
commercial sites.

The Standard also does not provide for mixed uses that might occur as of right within a given land
use zone (eg a childcare centre may be permitted within a commercial or less contaminant sensitive
land zone). This opens up risks around direct effects (contaminant levels on site) and indirect effects
(off site migration or possible reverse sensitivity issues imposed on an existing industrial site with
historic issues).

Interface with environmental standards (and therefore between Councils);

There will many instances where environmental criteria are the determining factor due to either
lower guideline values or negligible human exposure (eg natural areas). There is no provision (at
present) to reconcile Council interfaces or to negate the need for consent from a (typically the
District) Council if authorisation has been received from another (typically the Regional) Council in
instances where a lower contaminant concentration or effects threshold has been achieved. It
would be expected that there would be significant parts of the Railways network whereby
rationalising the consenting overlap would be beneficial.

Relief sought:

Railways request the Ministry review the NES to include or otherwise provide for the matters as outlined
above.

2. Proposed Policy Framework

2.1.

Overview

The Ministry has proposed a Policy Framework, and more particularly Policies and Rules for inclusion in
District and Unitary Plans. This is based around permitting site investigations but then requiring consent for
remediation activities upon site development. We understand from the Ministry that the approach was
generated by a working group and that some individual Councils have subsequently adopted the framework.
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2.2.

Comments and Relief Sought

Whilst the Ministry advised that similar policies and rules were adopted with relatively minor changes in
Wellington, we have been advised (based on the experience with the Auckland Regional Plan: Air, Land, and
Water (ARP:ALW)) that the approach is problematic and a range of quite fundamental issues were identified
through the appeal and Environment Court mediation process. It is understood that the Auckland process
resulted in a substantive overhaul of much of the proposed framework including changes to definitions,
schedules (defining certification, investigation / assessment, monitoring, and reporting requirements), and
the specific policies, objectives, and rules of the Plan.

In this regard, we have attached the relevant parts of the ARP:ALW by way of background and a
recommended starting point (without prejudice) for the specific relief being sought by Railways.

In addition to those points already outlined above, we consider the additional key issues to be as follows:

Land development:

Whilst the term development is defined, the definition is broad and does not provide for minor land
disturbing activities. For Railways, where land may be held in long contiguous parcels, works within any
one part of the network may have implications on a much larger scale (ie as currently worded may
trigger a network wide site investigation).

Relief sought:

Railways request the Ministry include a definition of land development and that this provides for linear
infrastructure / sites held in larger land parcels.

Proposed activity status ¢ Investigations:

The investigation of contaminated land is proposed to be a Permitted Activity provided a report is
provided to Council (amongst other matters). This raises issues for due diligence processes and sale and
purchase negotiations where such investigations may be subject to legal privilege. Further, it is our
understanding that the imposition of active controls (rather than passive thresholds) on a Permitted
Activity may in fact be ultra vires.

More fundamentally, a site may not be confirmed as contaminated until such time as the investigation
results are returned, immediately rendering the otherwise Permitted Activity in breach of the threshold
controls (and in need of obtaining a retrospective consent).

As part of the Discussion Document, the Ministry has also canvassed whether the investigation of a
contaminated site should be a Controlled Activity. For the reasons already outlined, Railways oppose
that possibility as being impracticable.

Relief sought:

Railways request the Ministry review the proposed Permitted Activity requirements to remove reporting
requirements.

Railways supports the proposal that site investigations be permitted and opposes any more stringent
controls as being impracticable and unnecessary.
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=  Proposed activity status ¢ Minor works:

As worded, there would be no provision4 for minor works such as trenching, ballast renewal, or activities
such as the relocation of contaminants within the same site (ie marginally contaminated but suitable for
the present land use). As with the land development issue, as Railways is a linear network, the
conventional definitions of “site” are likely to result in some (unintended) consequences.

Relief sought:

Railways request the Ministry provide for minor site disturbance / works, and the relocation of
marginally contaminated material within the same site as Permitted Activities.

=  Proposed activity status ¢ Remediation:

The Ministry is proposing Councils require consents for the remediation or management of contaminated
land. However, as contaminated land is an artefact of an historic event (ie s12 and 15 address ongoing /
active contaminant discharges) typically there is a desire to either contain (or otherwise manage the
affected area) or to remediate the site. To provide the option for a Council to decline the consent (ie as a
Restricted Discretionary Activity) therefore makes little sense. Indeed, as many Councils do not presently
have rules relating to contaminated land in their plans, the activity would presently be Discretionary
(being the default for an innominate activity). Thus the proposal would actually impose a higher
threshold on the activity than at present.

Railways acknowledge that there may need to be some exceptions. For example it may make sense to
make the containment or passive attenuation of a site a Discretionary Activity to avoid ‘soft’ remedial
options and give parties greater certainty of outcomes.

Relief sought:

It is requested that remedial activities (ie not necessarily any subsequent land use) become a Controlled
Activity (with the matters of control being able to determine remediation methods — as they would for a
Restricted Discretionary Activity).

= Landfill availability:

The NES will reinforce the requirement to provide audit trails and dispose of contaminated materials to
appropriate and consented disposal sites. This requirement is supported in principle; however we
consider that it needs to be reconciled with the limited availability of special waste disposal sites in some
parts of the country. Whilst the proposed NES does provide for on site containment and management,
this does need to be balanced against the present approach requiring a comprehensive site based risk
assessment.

Relief sought:

It is requested that the Ministry review the proposed provisions in light of limited disposal options in
more remote parts of the country.

* Without the need to obtain consent.
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3. Proposed Guidelines and Thresholds

3.1. Overview

The Standard seeks to collate human health criteria and remove uncertainty around criteria hierarchy and
applicability. However as stated above, the criteria:

» Are limited to soil, a given range of land uses, and do not provide guidance for dust or other vectors;
= Do not account for background variability;
= Still reference out to other Guidelines (specifically the Hydrocarbon Guidelines); and

=  Cover a limited range of analytes. There are no nickel or zinc criteria, and DDT values do not include
degradation products (ie DDD and DDE).

The Standard establishes a hierarchy that includes prior Ministry guidance and criteria. However there is also
an expectation that site or scenario specific revision to the criteria (ie risk assessment) would be undertaken
in the event that the conditions do not align with the generic assumption.

3.2. Comments and Relief Sought
In addition to those points already outlined above, we consider the additional key issues to be as follows:
= Urban opportunity:

The establishment of clear and definitive health based criteria may provide some advantages within
urban areas where potential effects upon groundwater used for potable supply, ecosystems and more
sensitive environments are limited. In such situations the need for remediation to more sensitive
(environmental) criteria is arguable, but needs to be couched within good / sound corporate
responsibility and other drivers, and in our view certainly should not be used as a “pollute to” criteria for
active discharges. However the Standard stops short of providing such guidance and direction; and as
such we consider this to be a missed opportunity.

Relief sought:

It is requested that the Ministry consider interfaces with environmental criteria and consider whether
any health based Standard could be solely applicable to heavily urbanised areas.

= Stabilisation and containment:

In order for there to be a need to avoid, remedy, or mitigate, there needs to be an effect. Where
contaminants are stabilised or otherwise contained, there may be no need for further action. The
proposed Standard does not recognise this basic threshold, and further more does not provide for
instances whereby the total contaminant concentrations might exceed a given threshold value, but might
not be mobile, available, or resulting in an effect. A good example of this is the use of mudcrete (cement
stabilisation) to bind and stabilise contaminated sediments. It is recommended that the Standard
provide for this.
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Relief sought:

It is requested that the Ministry consider contaminant mobility and amend the Standard to provide
instances where there may be no discharge or effect.

= Remediation thresholds:

This comes back to the management of naturally occurring contaminants. Establishing remediation
criteria below surrounding ground concentrations is questionable. However it is considered that this
does need to be reconciled against the need to manage the transfer of material to another site where
background concentrations may not be so elevated (and in so doing creating another contaminated site).
This could result in consent, process, and cost issues if not pragmatically resolved.

Relief sought:
It is requested that the Ministry reconcile this aspect.
=  Certainty:

The proposed Standard refers to the previous Contaminated Land Management Guidelines series which
establishes investigation requirements and provides guidance on sampling intensity. If applied in
absolute accordance with the guidelines, investigations can become particularly expensive. Going back
to the previous point regarding the policy objective to “make the land safe for human use”, there is a risk
that more intensive investigations would be required (with the additional cost) to match a specified level
of certainty (whether from a purchaser or a council) in order for a certified practitioner to be able to sign
off.

Relief sought:

It is requested that the Ministry review investigation requirements against likely costs to establish a
practicable level of certainty.

=  (Criteria:

Without delving into the detail of criteria development, the criteria that are listed appear to be at least
an order of magnitude more lenient than previous Ministry guidance. Whilst this may be simply the
difference between environmental and health based criteria (environmental typically being lower), it
does seem to be a disproportionate change. For example the DDT criteria given within the Standard
range between 90 — 1000mg/kg (ppm) where as the health based criteria given within the ARP:ALW for
total DDT (ie including DDD and DDE) is 8.4ppm.

We consider that this step change needs some further explanation’ from the Ministry on the grounds
that it is so different from past guidance (and therefore practice). That said, until such time as regional
councils relax the application of environmental criteria (see point above re urban opportunity), the less
stringent criteria may have no material bearing on practice or outcomes.

> This may be implicit within the technical material supporting the development of the criteria, but does not
appear to have been overviewed in a way that is immediately accessible.
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Care will be needed to make sure the appropriate criteria are understood and agreed at the outset of any
investigation or remediation project. The inappropriate application of the proposed NES may result in
rework and additional cost if:

- Lower environmental criteria are subsequently applied (eg by the regional council);

- More accurate / sensitive detection limits are required for the lower criteria (potentially triggering a
completely new investigation if incorrectly tested);

- Additional remediation is required (to lower levels).
Unfortunately the Standard still does not reconcile this overlap.
Relief sought:

It is requested that the Ministry review proposed criteria and provide supporting information that
specifically addresses the differences in standards.
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