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IN THE MATTER of the Resource Management 
Act 1991 

 
AND 
 
IN THE MATTER  of an application pursuant to 

Section 201 for a Water 
Conservation Order on the 
Hurunui River. 

 
 
_____________________________________________________________ 
 

STATEMENT OF EVIDENCE OF SALLY MARX ON BEHALF OF 
NORTH CANTERBURY FISH AND GAME COUNCIL  

_____________________________________________________________ 
 
 
1. INTRODUCTION  
 

Qualifications and Experience 
 
1.1 My name is Sally Louise Marx and I hold a Bachelor of Science 

degree with Honours in Physical Geography. Since 1993 I have 

been employed as a Senior Resource Management Consultant 

specialising in resource management investigations with the 

Wellington office of Tonkin & Taylor Ltd, an environmental and 

engineering consultancy company.  I am a Principal of Tonkin & 

Taylor Ltd. Prior to joining Tonkin & Taylor I was employed by the 

Water and Soil Division of the Ministry of Works and Development, 

and also spent 4 years working on water resource projects of the 

(then) Taranaki Catchment Commission (now Regional Council). 

 

1.2 I have over 30 years experience in water and earth sciences 

investigations and resource management, including resource 

consents and investigations, RMA planning, environmental effects 

assessments, project management and consultation processes.  I 

have managed a range of water resource investigation programmes 

and have been responsible for identifying statutory constraints, 

consent requirements, and assessing provisions on statutory plans 

under the RMA. I have coordinated investigations for a variety of 

water resource development projects including a 350MW hydro-

electric power project in the lower Clutha valley over a period of 6 
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years. I am currently in the fifth year of managing an investigation 

programme for construction of a large storage reservoir for water 

augmentation in the Waimea River system in Tasman District. I have 

prepared consent applications for a wide range of water resource 

projects including irrigation storage reservoirs in Tasman District and 

Marlborough District.  

 

1.3 This evidence relates to an application by the New Zealand Fish and 

Game Council, North Canterbury Fish and Game Council, and the 

New Zealand Recreational Canoeing Association under the 

Resource Management Act 1991 (RMA) for  a Water Conservation 

Order on the Hurunui River. 

 

1.4 I confirm that I have read and agree to comply with the Code of 

Conduct for Expert Witnesses.  This evidence is within my area of 

expertise, except where I state that I am relying on facts or 

information provided by another person.  I have not omitted to 

consider material facts known to me that might alter or detract from 

the opinions that I express. 

 

Scope of Evidence 
 

1.1 My evidence will address whether the relevant operative and 

proposed statutory plans are able to provide the same level of 

protection as contained within the proposed Water Conservation 

Order (‘WCO’) for the Hurunui River. 

 
1.2 Specifically, my evidence will address: 

• The provisions arising from the proposed WCO that would 

need to be accommodated by consent authorities in their 

management of the Hurunui catchment waters, under the 

Resource Management Act 1991 (‘RMA’); 

• The nature and status of the statutory plans under the RMA, 

both operative and proposed, that apply to water management 

within the Canterbury Region; 
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• The provisions contained within the proposed Natural 

Resources Regional Plan and its associated Variations that 

are of relevance to the WCO; 

• A comparison of the proposed WCO provisions with the 

provisions of the various statutory plans; 

• A discussion of submissions that are relevant to my area of 

expertise. 

 

Summary and Conclusions 
 

1.3 Under the RMA, a WCO restricts the ability of a consent authority to 

grant consents. A WCO sits above the requirements of a regional 

plan in this regard. 

 

1.4 Section 207 sets out the matters that must be considered when 

assessing an application for a WCO. Particular regard must be had to 

the purpose of the WCO. Other matters must also be had regard to, 

including the relevant provisions of statutory documents. 

 

1.5 The proposed WCO would not be inconsistent with any relevant 

National Policy Statement. 

 

1.6 The proposed WCO would not be inconsistent with the operative 

Regional Policy Statement for Canterbury, or with the Hurunui District 

Plan. 

 

1.7 There is no operative regional plan in place that has specific 

provisions of relevance to this application. 

 

1.8 Hearings have been held, but no decisions have yet been released 

on the relevant parts of the proposed Natural Resources Regional 

Plan for Canterbury (NRRP). 

 

1.9 A comparison of the provisions of the WCO as sought with the 

relevant provisions of the proposed NRRP shows that there are 

significant disparities in the level of protection that would be afforded. 
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The Officer Report relating to Chapter 5 (Water Quantity) of the 

NRRP signals a move towards even greater disparities. 

 

1.10 There is therefore no certainty that the outcome that the applicants 

are seeking could be provided through alternative means under the 

RMA. 

 

1.11 Changes signalled to the RMA also potentially further undermine the 

degree of protection that the NRRP may provide. 

 

1.12 A WCO is a more permanent protection measure, not subject to the 

same review requirements as a regional plan. Further, the threshold 

tests for any change to a WCO are significantly more weighted 

towards protection than a plan process. A WCO therefore provides a 

more permanent mechanism for the protection of features and values.  

 

2. OVERVIEW OF PROPOSED WATER CONSERVATION ORDER 
PROVISIONS 

 

2.1 Section 217 of the RMA outlines the effect of a WCO once operative.  

A WCO imposes restrictions, and if specified, prohibitions on a 

consent authority’s powers in relation to the granting of water, 

discharge and coastal permits.  Given the nature of the WCO being 

sought on the Hurunui River, no restrictions are being sought in 

relation to coastal activities. 

 

2.2 The provisions of a WCO may be incorporated in statutory 

documents, namely regional plans, established under the RMA and 

thus effectively operate as rules, although even if not specifically 

incorporated in a Plan they have the same effect in terms of the ability 

of the consent authority to grant consents. This power is provided 

through section 217 of the RMA. 

 

2.3 The provisions sought within the WCO application for the Hurunui 

River are outlined in paragraphs 127 to 129 of the August 2007 “An 

Application for a Water Conservation Order in respect of the Hurunui 

River”, hereafter referred to as the ‘application document’. 
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2.4 In the following paragraphs of my evidence, the provisions being 

sought by the WCO are summarised.  My summary has focussed on 

the nature of restrictions that could be reflected within methods 

contained within regional plans. 

 

2.5 The proposed provisions include two levels of protection.   

 

2.6 The higher level of protection (that is, preservation in natural state), 

and thus associated restrictions, is sought by the applicants for the 

Upper Hurunui Waters (as defined in Appendix A of the application). 

This is to require retention as far as possible in their natural state, the 

quality, quantity, level and rate of flow of the Upper Hurunui Waters. 

This requirement would prevent any damming of water. This 

restriction also means that no further consents to take or divert water, 

or discharge contaminants to water could be granted. It is intended 

that reasonable future takes for domestic needs, stockwater and fire-

fighting should continue to be allowed, subject to compliance with 

minimum fish screen design parameters. These restrictions apply to 

the mainstem, tributaries, lakes and hydraulically connected 

groundwater of the Upper Hurunui Waters. 

 

2.7 A lower level of protection is sought by Fish and Game for the Lower 

Hurunui River. This includes a damming restriction on the mainstem 

as well as requiring all intakes on any water bodies in the Lower 

Hurunui main stem associated with taking or diversion of water to be 

screened, and designed and maintained to comply with minimum 

standards to prevent the entrapment or impingement of fish.  

 

2.8 On all parts of the river system to which the application applies, 

restrictions on damming are sought.  The purpose of this restriction is 

to ensure that fish passage is not obstructed throughout the length of 

the mainstem of the Hurunui River as well as those tributaries 

upstream of the Mandamus River, that passage for kayaks is 

retained, and that the natural flow regime is retained.  Other expert 

witnesses for the applicants provide the justification for this. This 
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proposed restriction means that the damming of water would be 

prohibited. 

 

3. CONSIDERATION OF AN APPLICATION FOR A WATER 
CONSERVATION ORDER 

 
Section 207 RMA matters 
 
3.1 Section 207 of the RMA sets out the matters to be considered when 

assessing an application for a Water Conservation Order. 

 

3.2 “Particular regard” must be given to the purpose of the WCO and to 

the other matters identified in Section 199 of the RMA. 

 

3.3 Section 199 of the RMA sets out the purpose of a WCO and the 

matters it may provide for.  The purpose of a WCO is to recognise 

and sustain the outstanding amenity and intrinsic values which are 

afforded by waters in their natural state, and the amenity and intrinsic 

values that are considered to be outstanding of waters that are no 

longer in their natural state. 

 

3.4 The other matters that a WCO may provide for are as follows: 

• Preservation of water bodies considered to be outstanding in 

their natural state 

• Protection of outstanding habitat; fishery; wild or scenic 

characteristics; scientific or ecological values; or recreational, 

historic, spiritual or cultural purposes 

• Protection of characteristics considered to be of outstanding 

significance in accordance with tikanga Maori.  

 

3.5 “Regard” must also be had, when assessing a WCO, to the following 

matters: 

• The application and submissions 

• The needs of primary and secondary industry and of the 

community 
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• The relevant provisions of every national policy statement, 

New Zealand coastal policy statement, regional policy 

statement, regional plan, district plan, and any proposed plan 

 

3.6 I note that the Applicants’ legal Counsel points out that the 

requirement to have “particular regard” to the purpose of the WCO 

and the other matters identified in Section 199 of the RMA means that 

these matters carry more weight in the assessment of a WCO than 

the matters set out in paragraph 3.5 above, to which Section 207 

directs only “regard” be had.  

 

3.7 Counsel also notes that (of relevance to the assessment of a WCO 

under Section 207), Section 199 begins with the words 

“notwithstanding anything to the contrary in Part 2”.  Therefore, when 

assessing an application in accordance with Section 207, Part 2 

considerations can be used to support the purpose and matters set 

out in Section 199, but Section 199 matters will trump inconsistent 

matters otherwise given weight under Part 2.   

 

National Policy Statements 
 
3.8 Section 207 of the RMA requires that the relevant provisions of any 

national policy statements and the New Zealand Coastal Policy 

Statement are given regard to in the assessment of WCO 

applications.  In this case, the proposed National Policy Statement on 

Freshwater is considered to be of some relevance and is discussed 

below.  The New Zealand Coastal Policy Statement, which is 

currently under review, is not considered relevant as the provisions of 

the proposed WCO are unlikely to restrict activities in the Coastal 

Marine Area.    

 

3.9 In September 2008 the proposed National Policy Statement for 

Freshwater Management (the proposed NPS) was publicly notified 

and submissions were called for.  The submission period closed in 

January 2009.  A hearing on the proposed NPS is yet to be held, after 

which a report and recommendations would be made to the Minister.  

As the proposed NPS has not yet been finally approved by the 
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Minister, it should not be afforded any weight in the formal 

assessment under Section 207. However, by way of background, I 

assess the proposed NPS in relation to the WCO as applied for. 

 

3.10 The proposed NPS contains nine objectives relating to the 

management of freshwater resources as a matter of national 

significance.  These objectives are linked to the sustainable 

management purpose of the RMA.  They therefore address all the 

aspects of sustainable management contained in Part 2 of the RMA, 

including providing for:  

• social, economic and cultural well-being and health and safety  

• integrated management of effects on freshwater 

• improving water quality 

• protecting life supporting capacity and ecological values  

• addressing freshwater degradation 

• managing demand for freshwater 

• efficient use of freshwater 

• tangata whenua values and interests 

• effective monitoring and reporting.    

 

3.11 As protection and preservation are given prominence over other 

inconsistent matters when assessing an application for a WCO, a 

WCO will not generally provide for other matters such as economic 

wellbeing, integrated management, managing demand, and efficient 

use, to the same extent that it provides for protection and 

preservation.  A WCO may therefore appear to be inconsistent with 

some objectives and/or policies that require a balancing of competing 

interests, or which favour other matters rather than protection and 

preservation.  However, this inconsistency is not inappropriate or to 

be avoided, as it is a result of the statutory framework that sets 

WCOs apart from Part 2 considerations and places protection and 

preservation above other considerations.   

 

3.12 Proposed Objective 4 provides support for the proposed WCO.  

Objective 4 is to recognise and protect life supporting capacity and 

ecological values from inappropriate taking, use, damming or 
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diverting, inappropriate land-use development, and inappropriate 

discharges of contaminants.  The provisions of the proposed WCO 

would achieve this objective for the Hurunui River.      

 

3.13 The WCO would also be consistent with proposed Objective 3, which 

is to improve the quality of freshwater; Objective 5, which is to 

address freshwater degradation through control of the effects of land-

use development and discharges of contaminants; and Objective 8, 

which is to ensure that tangata whenua values and interests are 

identified and reflected in the management of freshwater resources.  

 

3.14 The policies of the proposed NPS are aimed at implementing the nine 

objectives through regional policy statements, regional plans, and 

district plans.  The policies would provide directions to regional and 

district councils for implementing the objectives.  As the WCO would 

sit above regional policy statements, regional plans, and district 

plans, these policies are not of relevance to the WCO application.  

The WCO would not inhibit any of the policies being carried out by 

Environment Canterbury or Hurunui District Council.  Rather, the 

provisions of the WCO would have to be considered when the 

councils are implementing the policies of the final operative national 

policy statement.    

 

3.15 In summary, I consider that the WCO would not cause any significant 

conflict with the proposed National Policy Statement for Freshwater 

Management if the NPS were made operative in a form similar to the 

proposed draft.  However given that this document has not yet gone 

through the hearing process, been properly reconsidered by the 

Board of Inquiry or been finally approved by the Minister, I consider 

that it does not provide a barrier to allowing the WCO. 

 

Plans Under the RMA 
 
3.16 When considering the implications of the proposed WCO, it is also 

necessary, under s207 of the RMA, to have regard to the relevant 

provisions of current, and proposed, statutory documents established 

under the RMA in Canterbury. 
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3.17 In providing this overview of the planning documents established 

under the RMA, it is important to note that once operative, the 

relevant statutory plans will need to accommodate the provisions of 

the WCO.  In other words, such statutory plans cannot be 

inconsistent with the WCO. Therefore, in terms of consistency and 

associated hierarchy of plans, the WCO sits above any Regional 

Policy Statement, regional plan and district plan. 

 

3.18 The waters of the Hurunui River lie solely within the Canterbury 

Region and the territorial area of the Hurunui District Council.  

Therefore, given the requirements of s207 of the RMA, Environment 

Canterbury’s and Hurunui District Council’s statutory plans may be of 

relevance to the proposed WCO. 

 

3.19 As an operative WCO only places restrictions on councils’ powers in 

relation to water management activities (i.e., water permits and 

discharge permits), my assessment has focussed more on 

Environment Canterbury’s statutory plans which provide a resource 

use framework for water.   

 

3.20 Given the above comments, within Canterbury, the following water 

management related regional planning documents are potentially of 

relevance to the proposed WCO.  The documents are the Regional 

Policy Statement for Canterbury (‘RPS’), the Transitional Regional 

Plan (‘Transitional Plan’) and the Proposed Natural Resources 

Regional Plan (‘NRRP’).  These documents are discussed in some 

detail in the following sections of my evidence. 

 

3.21 Also, given that district plans cannot be inconsistent with regional 

plans, the Operative Hurunui District Plan 2003 (‘District Plan’) has 

also been reviewed later in my evidence. 

 

National Environmental Standards 
 
3.22 Although Section 207 of the RMA does not specifically require that 

national environmental standards are given regard to in the 

assessment of WCO applications, they would become relevant once 
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they are operative and incorporated into relevant regional plans as 

rules.  In this case, the proposed National Environmental Standard on 

Ecological Flows and Water Levels (the proposed NES) may be of 

some relevance and is addressed in the following paragraphs.   

 

3.23 The proposed NES was notified and submissions were called for in 

mid-2008.  A summary of all the submissions received has been 

prepared.  A report with recommendations to the Minister is yet to be 

released.  As the proposed NES is some way from becoming 

regulation, and therefore reflected in relevant Plans, it should not be 

afforded any formal weight in the assessment under Section 207. 

However, as with the proposed NPS, by way of background, I assess 

the proposed NES in relation to the WCO as applied for. 

 

3.24 The intention of the proposed NES, as notified, is to establish interim 

limits on the alteration of flows and water levels in rivers, wetland and 

groundwater systems for which there are no limits set in a proposed 

or operative regional plan, or within other statutory instruments such 

as WCOs.  These limits would apply to a water body until the regional 

council imposed its own specific environmental flow restrictions.  It is 

also proposed that the NES provides a process for selecting the 

appropriate technical methods for evaluating the ecological 

component of environmental flows and water levels.     

 

3.25 The WCO proposed for the Hurunui River would not impose a flow 

regime on the river as such.  It would prohibit takes, discharges and 

damming in the Upper Hurunui, and prohibit damming of the Lower 

Hurunui Waters.  In this way it would retain a “natural” flow regime. 

 

3.26 Section 43C of the RMA states that where both a WCO and an NES 

apply, the more stringent of the two prevails.  This section provides a 

clear direction in potentially ambiguous situations, and ensures that 

there can be no conflict between WCOs and NESs.  Therefore, 

allowing the WCO would have no adverse impact on the operation of 

the proposed NES.        
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Non-statutory Documents 
 
3.27 Te Runanga o Kaikoura shares kaitiaki rights and responsibilities 

associated with the Hurunui River with Te Ngai Tuahuriri Runanga.  

Te Runanga o Kaikoura has developed an Environmental 

Management Plan, published in September 2005, which addresses 

management of the Hurunui River.  This plan has been given the 

status of an iwi management plan by Te Runanga o Ngai Tahu.  This 

document, though non-statutory, is a relevant consideration under 

Section 207 of the RMA as it has been raised in the submission by Te 

Runanga o Ngai Tahu, Te Runanga o Kaikoura and Te Ngai Tuahuriri 

Runanga Inc (collectively submitting as Ngai Tahu), and points 

towards cultural values associated with the river. 

 

3.28 The Hurunui River and Hoka Kura (Lake Sumner) are Statutory 

Acknowledgement Areas under the Ngai Tahu Claims Settlement Act 

1998.  Through this statute, the Crown has acknowledged the 

cultural, spiritual, historic and/or traditional association of Ngai Tahu 

with the Hurunui River and Hoka Kura.  The Environmental 

Management Plan states that historically, the river was treasured for 

its yield of customary resources and as a gateway to pounamu 

resources, and that the customary importance of the river remains for 

tangata whenua today.  Ngai Tahu’s submission states that the 

Hurunui River and Hoka Kura are important for their mahinga kai 

(food sources), the presence of nohoanga (settlements), urupa, waahi 

tapu, traditional trails and other taonga.  

 

3.29 The Environmental Management Plan contains a number of policies 

that are of relevance to the WCO proposed for the Hurunui River.  I 

consider that the following policies will be directly implemented by the 

WCO provisions, particularly for the Upper Hurunui Waters: 

 

3. To ensure that cultural and natural landscape values are 

recognised and provided for in management decisions.5. To 

protect and enhance traditional and customary associations 

that tangata whenua have with the Hurunui River. 
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6. To support and encourage catchment management (ki uta ki 

tai). 

7.  To protect the headwaters of the Hurunui to ensure 

continuous healthy flow from mountains to the sea. 

8. Avoid the use of the Hurunui River or its tributaries as a 

receiving environment for the direct, or point source, 

discharge of contaminants. 

12. To ensure mahinga kai have uninhibited access to and from 

the river, its tributaries, associated lakes, and the sea. 

19. To generally oppose any large scale proposal to dam, extract 

or otherwise reduce, change or alter the existing flows of 

anypart of the Hurunui River (e.g. hydro and irrigation 

schemes). 

20. To ensure that activities in the upper catchment have no 

adverse effect on mahinga kai, water quality and water 

quantity in the lower catchment.  

 

3.30 Ngai Tahu’s submission identifies all but Policy 8 of the 

Environmental Management Plan as being of relevance to the WCO 

application.  The submission makes particular reference to Policy 6, 

which is to support and encourage catchment management planning 

(ki uta ki tai) to manage land and water resources in the Hurunui 

River catchment.  Ngai Tahu’s submission states that the catchment 

based approach of the WCO application is in keeping with Ki Uta Ki 

Tai, as it would provide for the continuation of the currently 

uninterrupted passage of water from the mountains to the sea.   

 

3.31 The Environmental Management Plan also lists eight priorities for any 

flow regime for the Hurunui.  The first priority is to sustain the mauri of 

the waterbodies within the catchment, the second is to meet the basic 

health and safety needs of humans, and the third is to protect cultural 

values and uses.  The seventh and eight priorities are to provide for 

economic activities including abstractive uses and to provide for other 

uses.  The proposed WCO would not be inconsistent with these 

priorities as it would achieve the higher ranked priorities before it 

achieved the lower ranked priorities.   
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3.32 In addition, the restrictions proposed by the WCO for the Lower 

Hurunui would not preclude other management methods being put in 

place.  A restriction on damming and a requirement for fish screens 

would allow a flow regime to be put in place, and that regime could be 

developed to meet the priorities set out in the Environmental 

Management Plan. 

 
4. REGIONAL POLICY STATEMENT (RPS) 
 

4.1 Section 207 of the RMA requires that the relevant provisions of any 

regional policy statements are given regard to in the assessment of 

WCO applications.  In this case, the Canterbury Regional Policy 

Statement (RPS), which became operative in 1998 and is currently 

under review, is of relevance. 

 

4.2 The proposed WCO, if approved, would sit above the RPS.  As the 

purpose of the WCO is protection and preservation, other values that 

may be provided for by the RPS may not be part of the proposed 

WCO.  As stated previously when discussing the proposed National 

Policy Statement for Freshwater Management, any inconsistency 

between the proposed WCO and the RPS should not be considered 

inappropriate or problematic for the WCO.  The provisions of the RPS 

must be had regard to, and balanced against the protection and 

preservation elements, which must be given particular regard to.  

 

4.3 Chapter 8 of the RPS addresses landscape, ecology and heritage 

issues.  Objective 2 (protecting or enhancing natural features and 

landscapes, including their ecological, cultural, recreational, and 

amenity values) and Objective 3 (protecting indigenous biodiversity, 

ecosystems and vegetation and habitats which contribute to a 

region’s natural character) are of most relevance to the proposed 

WCO for the Hurunui River.  The provisions of the proposed WCO, 

which aim to protect and preserve the natural character of the 

Hurunui River, would meet both of these objectives. 

 

4.4 Chapter 9 of the RPS addresses water issues and specifically 

addresses the Hurunui River in the introduction to the chapter. The 
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introduction states that the high water quality of the upper 

catchments, high country lakes and braided rivers is a valuable 

feature of Canterbury, and that a number of waterbodies have high 

natural character and recreational use potential.  The introduction 

goes on to say that it may be desirable to sustain the natural 

characteristics of these water bodies, and lists potential waterbodies, 

subject to investigations, including: 

• Hurunui River above Mandamus 

• Many of the high country lakes and tarns and their catchment 

streams and rivers that are not presently controlled for hydro-

electricity storage. 

 

4.5 Objectives 1, 2 and 3 of Chapter 9 of the RPS are similar in structure.  

Each requires sufficient quantities of water to be available for present 

and future generations to gain cultural, social, recreational, economic 

and other benefits from: water bodies (Objective 1), land use where it 

affects flow levels (Objective 2), and water quality (Objective 3).  

Each objective is qualified by the requirement to also safeguard: the 

water body’s value as drinking water, the life-supporting capacity of 

water, value for providing mahinga kai, protecting waahi tapu, 

preserving natural character, protecting outstanding natural features 

and landscapes, protecting significant habitat of trout and salmon, 

and maintaining and enhancing amenity values.  

 

4.6 To simplify, these Water Chapter objectives and the associated 

policies aim to provide for protection and preservation of water bodies 

where appropriate, but to also allow for use and development where 

this would avoid, remedy or mitigate adverse effects on water bodies.  

The proposed WCO is consistent with these objectives and policies in 

so far as it allows for protection and preservation of the values 

identified by the RPS.  This level of protection is considered 

appropriate in the case of the Hurunui River.  The provisions of the 

WCO, as they would apply to the Lower Hurunui, would also allow for 

some use and development of the waters, with the proposed 

restrictions relating only to damming and a requirement of screens on 

intakes. 
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4.7 Chapter 10 of the RPS addresses issues relating to the beds of rivers 

and lakes.  Objective 1 requires protection and enhancement of a 

number of values associated with the beds of rivers and lakes, 

including natural character, mahinga kai, habitat values of braided 

river beds, significant amenity and recreation values, and significant 

habitats of trout and salmon.  There appear to be no objectives that 

specifically address in-river structures. Objective 2 requires the 

protection of the flood-carrying capacity of rivers from the adverse 

effects of land use within the beds of rivers. While this objective could 

be interpreted to apply to in-river structures, the Principal Reason 

appears to focus more on damage to flood plain assets.  Despite this, 

the policies associated with both Objective 1 and Objective 2 require 

that use of river beds avoids, remedies or mitigates adverse effects 

on these values and processes.   

 

4.8 The proposed WCO would be consistent with these objectives and 

associated policies as it would result in the protection of the values 

identified by Objective 1 and would allow for the free flow of flood 

waters.  Although the proposed provisions would be less restrictive 

for the Lower Hurunui, uses that avoid, remedy or mitigate adverse 

effects in this stretch would not be affected by the proposed WCO. 

 

4.9 Overall, I consider that granting the WCO would not be inconsistent 

with the Canterbury Regional Policy Statement.  

 

5. TRANSITIONAL REGIONAL PLAN  
 

5.1 The Transitional Regional Plan for the Canterbury region remains 

operative and carries over bylaws and other statutory provisions from 

the administration that largely preceded the RMA. There are no 

objectives or policies in the Transitional Plan that are of relevance to 

this application. However I consider the WCO is consistent with the 

general intent of the Transitional Plan to manage the natural and 

physical resources of the Canterbury Region. Under the Transitional 

Plan water permits for damming, take and discharge are likely to be 

considered as discretionary activities. 
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6. PROPOSED NATURAL RESOURCES REGIONAL PLAN (NRRP) 
 

6.1 The provisions of the NRRP of most relevance to the application for 

WCO for the Hurunui River are contained in Chapter 5 Water 

Quantity. Chapter 5 (as well as Chapters 4, 6, 7, and 8) was notified 

in July 2004.  An Officer’s Report has been released, and hearings in 

relation to Chapter 5 were held in February and November 2008, but 

no decisions have been released.   

 

6.2 Variation 8 to Chapter 5 was notified in September 2007. It proposes 

to establish an environmental flow and allocation regime for the 

Hurunui River. To date no Officer’s Report has been released, nor 

have hearings commenced. I understand that decisions will be 

released in conjunction with Chapter 5 and the rest of the NRRP. In 

its notified form Variation 8 comprises an addition to Schedule WQN1 

to the NRRP. It does not propose to amend any policies, but sets a 

flow regime and therefore results in applicability of different rules to 

the Hurunui system. 

 

6.3 The weight that can therefore be given to both Chapter 5 and 

Variation 8 is limited, and assessment must focus on the documents 

as notified, along with consideration of the key submissions lodged. 

 

6.4 In the following paragraphs I address the relevant sections of the 

proposed NRRP and compare them with the overall thrust of the 

application for the WCO. I compare specific provisions later in my 

evidence. 

 

Chapter 5 Provisions 
 
6.5 Chapter 5 contains two policies (Policy WQN1 and WQN2) and two 

schedules (Schedules WQN5 and WQN12) that are particularly 

relevant to this application. 
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Policies WQN1 and WQN 2 

6.6 Both Policies WQN 1 and WQN2 make reference to Schedule WQN5. 

I attach a copy of the relevant provisions in Appendix 1 to my 

evidence. 

 

6.7 Policy WQN1 provides for ‘natural state water bodies’ which are then 

specifically identified in Schedule WQN5. The policy contains three 

clauses: 

(1) To retain river flows or lake levels in specific water bodies in 

their natural state; 

(2) Any taking, using, damming, and diverting of water or 

discharging of water into water must not have (either on its 

own or cumulatively) more than a minor adverse effect on a 

range of criteria (including flow variability, indigenous 

vegetation, natural character and landscape, wahi tapu or 

wahi taonga, indigenous birds and fish habitat, passage and 

spawning for trout and salmon, and amenity including wild and 

scenic values); 

(3) Takes or diversions must be within allocation limits that apply 

to the catchment. 

 

6.8 Clause (1) of Policy WQN1 lists two groups of water bodies that are 

of relevance to this application: 

• 1(a) water bodies within and adjacent to the Southern Alps 

area of the Crown Reserve administered by the Department of 

Conservation; 

• 1(d) Lake Sumner, Lake Taylor, Lake Sheppard, and Loch 

Katrine. 

 

6.9 While not entirely clear, Clause 1(a) (when read in conjunction with 

Schedule WQN5) appears therefore to apply to:   

• the mainstem of the Hurunui River (ie north branch) and its 

tributaries upstream of Lake Sumner (which would include 

Lake Marion); 

• the upper reaches of the South Branch and its tributaries 

above and including Stony Stream; 
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• the upper reaches of the North Esk River and its tributaries 

above and including Lucy Stream. 

 
6.10 I note the proposed NRRP (Schedule WQN5) acknowledges the high 

degree of naturalness and / or the outstanding natural features and 

landscapes in each of these waterbodies. The Explanation to Policy 

WQN1 states that these water bodies have been selected as being 

deserving of protection in their natural state when tested against a 

range of matters (natural character, outstanding or significant features 

and landscape, areas of significant indigenous vegetation and 

significant habitats of natural fauna, relationship of Ngai Tahu and 

their culture and traditions, significant habitat of trout and salmon, 

amenity including recreational, wild and scenic values, and whether 

they are within the Southern Alps area of the Crown Reserve 

administered by the Department of Conservation). 

 

6.11 I consider that the WCO application is in general accord with this 

Policy, in that they both recognise the special significance of the 

nominated waters and seek to protect the values of those waters.  

 

6.12 Outside the areas identified as ‘natural state’ waters, Policy WQN2 

(and Schedule WQN5) identifies several water bodies as ‘high 

naturalness water bodies’. The list (in Clause 1) includes: 

(c) The mainstem of the Hurunui River from the coast up to (but 

excluding) Lake Sumner; 

(d)  Tributaries of the Hurunui River upstream of the confluence 

with (but not including) the Mandamus River. 

 
6.13 Policy WQN2 (in Clause 2a) intends to prevent damming of only the 

mainstem of the Hurunui. Damming of the tributaries referred to in 

clause (d) above may occur, subject to restrictions.  Damming is 

prevented where it would significantly impact on the values or flow 

regime needed to maintain instream values downstream (Clause 2b 

of Policy WQN2). 
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6.14 Further, Policy WQN2 allows for taking or diverting water within any 

of the high naturalness water bodies, albeit within flow regime 

restrictions.  I comment on this later in my evidence. 

 
6.15 In my opinion therefore, I consider the WCO application has some 

consistency with the provisions of Policy WQN2 with regard to 

restricting damming of the Hurunui mainstem. However, other parts of 

the Policy do not give the level of protection that the Hurunui waters 

deserve as identified by the expert witnesses, and sought by the 

application for a WCO. 

 

Schedule WQN12 

6.16 Schedule WQN12 of the NRRP proposes standards for fish screens.  

These are conditions or guidelines for the rules relating to the taking 

and/or diverting of surface water.  The main criteria for fish screens 

proposed in Schedule WQN12 are: 

• Screen mesh size or slot width: 

 2mm for intakes within 2km of the coast 

 3mm when between 2 and 8km from the coast 

 5mm for anywhere else. 

• Unimpeded fish passage to and along the waterway must be 

retained to avoid entrapment of fish at the point of abstraction. 

• For open channel intakes where there is no direct pumping, 

the design of the fish screen shall ensure that the velocity of 

the flow at and through the screen will prevent fish being 

trapped on the screen. 

• Stranding of fish in pools and channels shall be avoided to the 

extent practicable. 

 

Rules 

6.17 Proposed Policy WQN1 is to be implemented through measures 

including Regional Rules (Rules WQN1-3; WQN6-11, WQN20-23; 

WQN 30; WQN34-36, WQN39-42 and WQN44) as well as by 

resource consents where they are in accordance with Policy WQN1.  

 

6.18 Similarly Proposed Policy WQN2 is to be implemented through 

measures including Regional Rules (Rules WQN1-3; WQN6-10, 
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WQN20, WQN 22-23; WQN 30; WQN34-36, WQN39-44) as well as 

by resource consents where they are in accordance with Policy 

WQN2. 

 

6.19 I address the relevant rules which implement Policies WQN1 and 2 

including those that would apply as a result of Variation 8 in Section 9 

of my evidence where I specifically compare the provisions of the 

NRRP with the restrictions sought by the WCO application. 

 
7. HURUNUI DISTRICT PLAN 

 

7.1 The District Plan became operative in 2003, and was last amended in 

August 2008. 

 

7.2 The District Plan contains several provisions of relevance to this 

application. In Part II of the Plan, the Hurunui Lakes Area is identified 

as an Environment of Special Concern. Issue 18 is titled “Hurunui 

Lakes Area”. It states the following: 

• the Hurunui Lakes area has been identified as one of the 

District’s significant natural assets 

• the area is one of high natural and recreational value, not only 

to the District but regionally and nationally, and requires 

careful management to protect and enhance its intrinsic 

qualities 

• (there is) a demand for a more integrated, consistent and 

long-term management of the lakes area. 

• promoting the sustainable management of this asset is made 

difficult by the complexity of the issues and the special 

characteristics of this area 

• for that reason a special management area has been 

identified, giving recognition to the need for a comprehensive 

and well integrated management framework for the Hurunui 

Lakes. 

 

7.3 There are four specific Issues that address the overall Hurunui Lakes 

Area. Two are of relevance to this case: 
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• Issue 1: Protection of the significant conservation values of 

the Hurunui Lakes Area 

• Issue 3: The lack of an integrated management framework.  

 

7.4 Objective 18 states “The maintenance and enhancement of the 

natural values of the Hurunui Lakes area while providing for 

compatible activities.” 

 

7.5 The policies include: 

• To provide and maintain limited vehicle access only as far as 

Loch Katrine; 

• To provide for public access to Lake Taylor and Lake 

Sheppard; 

• To provide for small-scale publicly available huts; 

• To protect the special features of the Hurunui Lakes Area, 

including its natural landscape, ecological and habitat values 

and recreational amenity values from adverse effects; 

• To protect and enhance conservation and recreation values 

by controlling activities of the surface of water bodies. 

 

7.6 I consider that the WCO is consistent with these objectives and 

policies and addresses the issues relating to the Hurunui Lakes Area. 

The WCO: 

• Recognises the significant natural values of the Hurunui Lakes 

area, including its high natural and recreational values on a 

regional and national basis; 

• Provides the opportunity to clearly protect its special features; 

• Provides for compatible activities such as recreation and 

tourism; 

• Provides a consistent and long-term management regime; 

• Is in accord with and complements the policies relating to 

access and facilities. 

 

7.7 Part I of the District Plan contains a chapter addressing the use of 

renewable resources (water) as a sustainable management issue. 
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The introduction to Issue 4 (Water Resources and Riparian 

Management) notes that renewable resources can be used in a way 

that threatens their long-term sustainability, thus risking their eventual 

exhaustion or permanent changes to their characteristics. It notes that 

there are challenges in managing these resources, but that despite 

this it is still important to protect the District’s renewable resources. It 

notes that the quality and quantity of the District’s rivers, streams, 

lakes and wetlands are continually under pressure from the adverse 

effects of landuse and from activities on the surface of those water 

bodies. 

 

7.8 Objective 4 of Issue 4 states: the protection and enhancement of the 

quality and quantity of the District’s geothermal and freshwater 

resources, and the recognition of their value to the community. This is 

supported by the following policies: 

• Policy 4.1: to avoid, remedy or mitigate the adverse effects of 

land use activities on the quality and quantity of water 

resources. 

• Policy 4.2: to recognise and provide for the cultural 

relationship of tangata whenua with the District’s water 

resources in the management of those resources 

• Policy 4.3:  to avoid, remedy or mitigate the adverse effects of 

land use activities, public access and utilisation of water 

resources on the cultural integrity and the natural and physical 

characteristics of the margins of water bodies. 

• Policy 4.4:  to provide for the use of the surface of water 

bodies in a way that protects water quality and quantity and 

reflects the conservation, ecological, aesthetic, cultural and 

recreational values of such water bodies. 

 

7.9 I consider that the WCO is consistent with these objectives and 

policies. I note however that the District Council’s jurisdiction relates 

to land use activities and activities on the surface of waterbodies, and 

does not cover the management of water. I also note that Objective 

18 addresses the Lakes area only and does not extend to the river 

system. 
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8. IMPORTANCE OF WCO OVER PLAN PROVISIONS 
 
8.1 A WCO imposes a more permanent and certain protection than is 

possible under a regional plan.  If the Special Tribunal finds that the 

Hurunui River does support outstanding features and characteristics, 

in my opinion the level of protection afforded by a WCO is appropriate 

and necessary. 

  

8.2 Substantial changes to a WCO cannot be applied for until at least two 

years after the Order was first gazetted.  The test to be applied to 

applications to change or revoke a WCO is set out in Section 216 of 

the RMA.  The same assessment process is applied to a change or 

revocation as is applied to the establishment of a WCO.  A change or 

revocation therefore has to be assessed against Section 207 and 

Section 199 of the RMA.  Protection and preservation are given 

priority over other inconsistent values in the assessment of a change 

or revocation application, in the same way that applies to establishing 

a WCO.  The change or revocation therefore has to still achieve the 

protection and preservation purpose of outstanding features and 

characteristics. 

 

8.3 In comparison, a change to the provisions of a regional plan has a 

different test to pass.  The assessment of a plan change requires all 

aspects of sustainable management to be considered, with no one 

matter being afforded more weight than the others.  Such an 

application must be assessed against the provisions of Part 2 of the 

RMA.  Assessment of a plan change therefore requires a greater 

degree of balancing of values than the assessment of a WCO. 

 

8.4 The provisions of a regional plan are also required to be reviewed 

more frequently than the provisions of the WCO.  Under the current 

legislation, a regional plan has to be reviewed at least every ten 

years.  Under the proposed amendments to the RMA, such review 

could be undertaken more (or less) frequently.  There is no review 

requirement for a WCO. 
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8.5 The more permanent protection afforded by a WCO, as opposed to 

regional plan provisions, is supported by a number of submitters.  For 

example, Ngai Tahu’s submission states that the WCO would provide 

a more robust means of protection than that afforded by the Proposed 

NRRP, as well as a more timely means of setting appropriate 

restrictions and prohibitions. 

 
9. COMPARISON OF PROPOSED WCO AND STATUTORY PLAN 

PROVISIONS  
 

9.1 My evidence now compares the water management provisions within 

the statutory plans that apply to the Hurunui River, either now or 

potentially in the future, against the proposed provisions of the WCO.  

The purpose of this comparison is to consider where the statutory 

plans could, or could not achieve the proposed restrictions of the 

WCO, and thus protect the values that the WCO is striving to protect. 

 

9.2 Firstly, I consider that the WCO seeks to establish a management 

bottom line.  This does not mean that the water resource cannot be 

utilised, rather it aims to ensure that the bottom line is not breached 

and that water utilisation decisions are undertaken with consideration 

of the restrictions sought by the WCO. I note that in relation to the 

Upper Hurunui Waters it is proposed that there be no restrictions on 

the reasonable future takes for domestic needs, stockwater and 

firefighting (subject to compliance with the proposed minimum fish 

screen design parameters). I also note that the Department of 

Conservation seeks to extend this ‘no restriction’ provision, by 

providing for minor takes of water necessary for activities associated 

with conservation purposes for management of land administered by 

the Department. The Applicant accepts this additional exemption. 

 

9.3 With regard to the Lower Hurunui Waters, no restrictions are sought 

by the applicant in relation to discharges, taking or diversion of water. 

The restrictions relate only to damming and to the requirement for 

screening of intake structures. Again however I note that Department 

of Conservation and other submitters seek to extend the restrictions 

by proposing a minimum flow regime for the lower Hurunui River. 
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Because the fishery of the Lower Hurunui is not considered to be 

"outstanding" by Fish and Game, Fish and Game is instead pursuing 

an appropriate flow regime for the Lower River through the NRRP 

process. 

 
Regional Policy Statement (RPS) 
 
9.4 I first touch on the RPS. I note that while there is specific reference to 

the upper Hurunui River, its tributaries and lakes are not specifically 

listed. More significantly however is the fact that the RPS uses the 

words ‘may be desirable’, ‘subject to investigations’ and ‘may 

include’. In other words there is no certainty given to sustaining the 

natural characteristics of the Hurunui system. As a result, to give 

effect to the RPS the NRRP is not required to provide that protection; 

there is a degree of discretion allowed for the level of protection 

necessary while still allowing the NRRP to give effect to the RPS. 

 
Proposed NRRP 
 
9.5 It is my opinion that there is some consistency between the proposed 

NRRP and what the application for the WCO is trying to achieve. I 

believe the application is consistent with the general intent of the 

NRRP’s policies WQN 1 and 2 as notified, as they attach a 

significance above the ordinary to the reaches of the Hurunui River. 

However, they differ in some key areas as I will now explain. 

 

Policies WQN 1 and WQN2 

9.6 As noted previously, at face value Policy WQN1 Clause 1 appears to 

give appropriate recognition of and protection to the natural state 

water bodies. However this is undermined by Clause 2. This is 

confirmed by the Explanation to Policy WQN1 which states that the 

policy maintains the potential to apply for consents to take, dam, 

divert, or discharge water, but that in such cases the effect on the 

particular water body and the effect on any downstream water body 

within a natural state area will need to be minor, and the natural state 

should not be diminished (emphasis added). 
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9.7 I have difficulty reconciling these two statements; i.e. how not to 

diminish natural state while allowing for effects that are minor. The 

issue as to what constitutes a “minor effect” is frequently debated. In 

my opinion retention of natural state means no effect or at least de 

minimis effect from activities other than natural events. Accordingly it 

is my opinion that this policy leaves its application too open to 

interpretation, and provides no certainty that natural state can be 

preserved. I develop this argument further when I discuss the 

associated rules. 

 

9.8 I consider also that Policy WQN2 reflects a clear contemplation by the 

NRRP that some use will be made of the high naturalness waters. 

This is confirmed by clause 2(d) which states that any damming, 

using, taking or diverting of water from the water bodies identified 

does not adversely affect the reliability of supply for downstream 

users; ie there is an expectation that some damming, using, taking or 

diversion could be allowed. Further I believe that there is a lack of 

certainty around what the level of use may be. The test appears to be 

adverse effect on reliability of supply. There is no reference to 

protection of environmental or intrinsic values. 

 
Water Bodies not covered by Schedule WQN5 (Natural State or High 

Naturalness) 

9.9 I note that the following water bodies relevant to this WCO application 

have been omitted from Schedule WQN5 and therefore are not 

classified as either a water body to be retained in Natural State or a 

High Naturalness water body: 

• Lake Mason 

• Lake Mary 

• Raupo Lagoon 

 
9.10 The levels of protection proposed in the NRRP for these water bodies 

are therefore considerably less, and go nowhere near the level of 

protection appropriate for water bodies of that value and sought by 

the WCO. 
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Rules: Take and diversion 
9.11 Proposed Rule WQN1 provides for taking, diverting, or using water 

for an individual’s reasonable domestic or stockwater use as a 

permitted activity subject to conditions. This rule is generally 

consistent with the WCO application, subject to fish screen 

requirements. 

 

9.12 Proposed Rule WQN2 provides for taking, diverting, or using water 

for other minor takes of water subject to a rate and volume restriction. 

This is contrary to the application for the Upper Hurunui Waters, but is 

not inconsistent with the application for the Lower Hurunui Waters. 

 

9.13 Proposed Rule WQN11 provides for the taking or diverting of water 

from natural state water bodies as a non complying activity. This 

proposed provision therefore applies to (as noted earlier in my 

evidence): 

• the mainstem of the Hurunui River (ie north branch) and its 

tributaries upstream of Lake Sumner; 

• the upper reaches of the South Branch and its tributaries 

above and including Stony Stream; 

• the upper reaches of the North Esk River and its tributaries 

above and including Lucy Stream; 

• Lake Sumner, Lake Taylor, Lake Sheppard, and Loch Katrine 

 

9.14 The remainder of the Hurunui waterbodies that are the subject of this 

application, are classified as high naturalness. I note these high 

naturalness waterbodies are recognised in Schedule WQN5 as 

having, amongst other characteristics, a high degree of naturalness 

and / or outstanding natural features and landscapes (that is, similar 

to natural state water bodies). However, I note that the non complying 

activity status is not afforded to these high naturalness waterbodies. 

Under Rule WQN8 (which is the rule under which the Hurunui would 

be assessed in the absence of any allocation regime) I note the 

taking or diverting from within an A allocation block of surface water, 

and the taking or diversion of water from surface water not affecting 

allocation limits (WQN9) could be undertaken as a restricted 

discretionary and discretionary activity respectively.  However 
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Variation 8 to the NRRP now proposes allocation limits for the 

Hurunui River, so Rules WQN 6 and 7 would apply to those parts of 

the system that are not natural state waterbodies. 

 

9.15 Under Rule WQN 6 (for those water bodies that are not natural state), 

takes within the A allocation block would be controlled activities; 

those within the B Allocation block would be restricted discretionary 

activities. This effectively means that a significant proportion of the 

waterbodies could in effect be subject to considerable abstraction 

(albeit within allocation limits, and as long as the downstream 

minimum flow regimes were met). This has the potential to 

significantly alter flow regimes, particular during the higher part of the 

hydrograph. The effect of this on the recreational experience afforded 

by the river has been addressed by other expert witnesses. This 

situation could apply to the following parts of the Hurunui River 

system: 

• the mainstem of the Hurunui and all tributaries downstream from 
Lake Sumner; 

• the South Branch and all tributaries downstream of Stony Stream; 

• the North Esk and all tributaries downstream of Lucy Creek 

9.16 In my opinion therefore, the NRRP does not give the level of 

protection that the Hurunui waters deserve as identified by the expert 

witnesses, and sought by the application for a WCO. 

 
Rules: Use of Water 
9.17 Proposed NRRP Rule WQN29 provides for the use of water for micro 

hydro-electricity (not exceeding 1000 Watts) as a permitted activity, 

provided there is an existing authorised permitted activity or water 

permit. This rule would continue to provide for the micro-electric 

generation plant operated by the Department of Conservation on the 

South Branch of the Hurunui River. I note micro hydro-electricity 

generation is permitted on the Hurunui River and all its tributaries, 

regardless of the river’s natural values. 

 

9.18 Proposed NRRP Rule WQN30 provides for the use of water for 

hydro-electricity purposes in excess of 1000 Watts as a discretionary 

activity. I note there are no associated conditional matters to 
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proposed Rule WQN30; in other words no distinction is made 

between the use of natural state water bodies, high naturalness 

waterbodies or water bodies with no naturalness value. In my opinion 

therefore, the NRRP does not give the level of protection that the 

Hurunui waters deserve as identified by the expert witnesses, and 

sought by the application for a WCO. I acknowledge however that any 

application for use of water for hydro-electricity purposes would most 

likely be made in conjunction with an application to take or divert 

water, and that therefore such an application may be bundled to the 

most restrictive activity status that applies under the relevant rules for 

those other activities. 

 
Rules: Damming and diversion 
9.19 I note proposed NRRP Rule WQN43 prohibits the damming of water 

in the main stem of high naturalness water bodies. This prohibits 

damming of the Hurunui mainstem from the coast to the mouth of 

Lake Sumner. It does not however extend that prohibition to 

tributaries of the Hurunui upstream of the Mandamus confluence, or 

to any of the lakes, as sought by the WCO application. These 

waterbodies are covered by Rule WQN42 which allows for damming 

as a non-complying activity. While I acknowledge that non-complying 

status has a high threshold to pass, it certainly provides the 

opportunity for damming to occur. This is not the outcome sought by 

the applicants. 

 

9.20 I also note that somewhat perversely Rule WQN42 allows for 

damming of natural state waterbodies as a non-complying activity. I 

say ‘perversely’ as this affords less protection to natural state 

waterbodies than to high naturalness waterbodies.  I am not clear as 

to the reasons for this apparent reversal in the hierarchy.  

 

9.21 Given that  Lake Mason, Lake Mary and Lake Raupo all appear to be 

currently omitted from Schedule WQN5 as either a natural state or 

high naturalness waterbody, it appears that the level of protection 

afforded to them from damming is even less. 

 



SJE-388879-21-85-V1 
 

9.22 In my opinion therefore, the NRRP does not give the level of 

protection from damming that the Hurunui River system deserves as 

identified by the expert witnesses, and sought by the application for a 

WCO. 

 

9.23 I note the application does not seek to prohibit damming of tributaries 

downstream of and including the Mandamus River. This is the same 

as the provisions of the proposed NRRP. 

 
NRRP Officer Report 16: Chapter 5 – Water Quantity  
 

9.24 Environment Canterbury’s Officers have released reports containing 

their recommendations for changes to Chapter 5 of the Proposed 

NRRP after consideration of submissions. I now comment on the 

changes that are specific to the Hurunui River system.   However, I 

note that the Officer Report is purely a recommendation process, not 

tested by Hearing, or Council decisions. It therefore has no status. I 

note that ECan’s submission to the current WCO application makes 

this very point. 

 

9.25 I note that ECan’s submission states that: “The Council Officer’s 

Report has recommended some changes to the classification system 

for water bodies in policies WQN 1 and 2, and some minor changes 

to the rules, but essentially retains a similar level of protection to that 

in the proposed plan as notified.”  I disagree with this statement and 

discuss this in the following sections of my evidence. 

 
Changes to the classification system in Policies WQN1 and WQN2 
9.26 I note the Stage 16 Officer Report recommends that the ‘natural state’ 

and ‘high naturalness’ categories identified in Policies WQN1 and 

WQN2 be merged into one category and be referred to as “High 

Naturalness Water Bodies”. The Officer Report (on (page 19) makes 

the following comments in respect of the lack of distinction between 

natural state and high naturalness water bodies: 

• on the ground, it is difficult to see any significant difference 

between an upper reach of river that is classified as natural 

state and a lower reach that is classified as high naturalness. 
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• many high naturalness rivers do not appear to be subject to 

any significant abstractions e.g. the Hurunui above the 

confluence with the Mandamus does not appear to be subject 

to any significant abstractions whereas below the Mandamus, 

there is much more development and greater abstractive use. 

 

9.27 The Officer Report concludes (on page 19) that the merging of the 

two categories will: address the lack of distinction between natural 

state and high naturalness; and, remove any need for ‘significantly’ 

different levels of protection (i.e. non-complying versus prohibited). 

 

9.28 I understand that the issue of whether to differentiate between water 

bodies was canvassed in the NRRP s32 report. ECan decided that it 

was appropriate to nominate water bodies that should be managed in 

their natural state and high naturalness state, and this was reflected 

particularly in proposed Policies WQN 1 and WQN2. The 

identification and protection of water bodies according to their natural 

values created a different and appropriate level of management. 

 

9.29 As outlined in the WCO application and supporting expert evidence, I 

believe the Hurunui River system as identified in the WCO application 

can be considered to be worthy of the most stringent protection. I 

believe the recommendation to merge the ‘natural state’ and ‘high 

naturalness’ categories and particularly to downgrade to the lower of 

the categories, undermines the outstanding natural features and 

landscape values of the ‘natural state’ waterbodies. These 

waterbodies as identified in the proposed NRRP were identified and 

classified as ‘natural state’ waterbodies because of their unmodified 

or minor modified nature. The classification of natural state 

waterbodies provides a clear distinction from other waterbodies and a 

different and appropriate level of management. The recommendation 

in the Stage 16 NRRP Officer Report therefore creates a significant 

degree of uncertainty as to the values of the former natural state 

waterbodies and the level of protection afforded to those water 

bodies. 
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9.30 I believe the Stage 16 Officer Report recommendations identified 

above serves to illustrate that the proposed provisions in the NRRP 

cannot be relied upon to provide any certainty to the level of 

protection that may be afforded to the Hurunui River system. More 

importantly, this merging sets the scene for a change in activity status 

as discussed shortly. 

 

9.31 I note that the Officer Report recommends that Lake Mason be 

included in the list of waterbodies identified as being of ‘high natural 

value’ and ‘worthy of protection’ in Policy WQN1. I also note the main 

stem of the Hurunui River below the confluence with the Mandamus 

River is specifically identified as having high natural values worthy of 

a high level of protection from damming. 

 

9.32 Furthermore, I note Policy WQN1(3)(a) seeks to protect the high 

naturalness of the water bodies identified by ensuring that any taking, 

using, damming and diverting of water or discharge of water has a no 

more than minor effect on the matters listed in Policy WQN1(3). I 

consider the test of having a no more than minor effect upon a 

resource, in this case the water body, requires an appropriate 

recognition of the values of the water body. I believe the merging of 

the two water body categories undermines the value of those ‘natural 

state’ water bodies. I therefore believe the no more than minor effects 

test would be devalued. 

 
Rule Changes  

9.33 I note the Officer Report recommends that Rule WQN 43, which 

identifies the damming of water in the main stem of high naturalness 

waterbodies as a prohibited activity, be deleted. I consider this 

recommended change to be significant. Prohibited activity status is 

absolute and provides certainty that the values of a particular 

resource will be protected. This certainty is compromised by the 

Officer Report recommendation. I note the Officer Report assessment 

(on page 19) refers to the “significantly differing levels of protections 

(i.e. non complying versus prohibited)”. I agree that these levels of 

protection are significantly different.  However, I note ECan’s 

submission on the WCO application states that the implications of the 
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rule change are ‘minor’. Neither I, nor apparently the ECan Officer 

Report, agree with this assessment. 

 

9.34 As noted previously, the Officer Report is purely a recommendation 

process, not tested by Hearing, or Council decisions. It therefore has 

no particular status. However, I believe the recommendations 

identified above in the Stage 16 Officer Report illustrate that the level 

of protection afforded to a particular waterbody in the proposed 

NRRP is open to change. I consider that the proposed NRRP 

provisions cannot be relied upon to provide the appropriate protection 

in respect of natural values. 

 

Rules: Water Quality 
 
9.35 I acknowledge there are a number of activities which are identified as 

prohibited activities within the proposed NRRP Water Quality 

provisions. 

• the discharge of untreated sewage effluent into a river or lake 

(WQL15) 

• the discharge of contaminants to water from livestock in or 

near water or disturbance of the bed of a river or lake in 

certain areas (WQL22) 

• discharge of animal effluent or water containing animal 

effluent or other contaminants into surface water (WQL28) 

• discharge of hazardous substances into surface water 

(WQL46 

 

9.36 I note that all other discharges from other activities would be assigned 

an activity status ranging from Permitted to Non Complying. In 

contrast, the WCO is seeking retention of water quality in natural 

state for the waters upstream of the Mandamus. In this regard, there 

is a significant difference from the provisions of the proposed NRRP. 

 

9.37 I note there has been no significant policy or regulatory shifts in 

respect of the Officer Report recommendations on water quality. 
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Schedule WQN12 
 
9.38 The WCO application seeks some differences to the fish screening 

standards both in the NRRP as proposed, and as recommended in 

the Officer Report for the Stage 28 Hearing of the NRRP in February 

2009.  

 

9.39 The details and the reasoning behind the WCO provisions are 

covered in Mr Bejakovich’s evidence.  Mr Bejakovich concludes that 

the standards proposed by the NRRP are inadequate to protect the 

values of the Hurunui River system. 

 
Conclusion 

 

9.40 There are no operative plans in relation to the utilisation of the water 

resources of the Hurunui River that are specifically relevant when 

assessing the provisions of the WCO against the current 

requirements of statutory plans under the RMA. Under the 

Transitional Regional Plan, water permits for takes, discharges and 

damming are all likely to be considered as discretionary activities. I 

consider that this situation is clearly inadequate to provide the degree 

of protection sought by the applicants for the Hurunui Waters. 

 

9.41 In relation to any potential future requirements, the NRRP, namely 

Chapter 5 and Variation No. 8, are of relevance, subject to the 

provisos noted previously. The proposed NRRP does identify the 

Hurunui as having significant natural values worthy of protection. In 

this regard the WCO is consistent with the NRRP. However I consider 

that the provisions proposed in the NRRP are inadequate to afford 

the protection sought by the current applicants to protect the values of 

the Hurunui River system as outlined by the various expert witnesses. 

As outlined previously in my evidence there are uncertainties relating 

to the threshold tests required for consideration of consents, there are 

anomalies in the level of protection proposed between natural state 

and high naturalness waterbodies, and there is little protection 

proposed at all for some parts of the Hurunui River system beyond 

discretionary activity status.  
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9.42 Second, I note that the NRRP is not an operative plan. Specifically, I 

note that no decisions have been released on Chapter 5 and no 

Officer’s Report has yet been prepared on Variation 8.  Any decisions 

released will be able to be appealed, with appeals to be determined 

by the Environment Court. There is therefore no certainty that the 

current proposed provisions of the NRRP will in fact apply. I 

acknowledge that there is of course the potential for more restrictive 

provisions to be introduced, but I stress that there is currently no 

certainty of outcome. I reiterate that the Officer’s recommendation on 

Chapter 5 has in fact been to undermine the level of protection 

originally proposed. I also understand that some submitters to the 

NRRP process (including submitters to the WCO application) are 

seeking an even less restrictive activity status on key provisions in the 

NRRP, thus seriously weakening them further. I comment further on 

this later in my evidence. 

 

9.43 Third, I note that even if the NRRP’s proposed provisions were 

adopted, there is no certainty as to the specific activity status that 

may apply, as a result of the recent Resource Management 

(Simplifying and Streamlining) Amendment Bill 2009. The 

Amendment Bill has been introduced into Parliament and referred to 

the Local Government and Environment Committee for consideration. 

Specifically, I note the move towards removing the non-complying 

activity status, with discretionary activity status becoming the highest 

threshold test against which resource consent applications (for any 

activities that were not prohibited) would be assessed. While I 

acknowledge that the RMA review process is in its early stages with 

no certainty of outcome, I note that if the amendments are enacted, 

the activity status for damming of tributaries upstream of the 

Mandamus River including the lakes, as well as taking water from all 

the natural state waters (ie a significant portion of the “Upper Hurunui 

Waters” for which preservation is sought), would become 

discretionary activities by default if ECan did not otherwise notify a 

Variation or Plan Change by the expiry of the transitional period 

currently proposed in the Amendment Bill. I do not consider that this 
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would provide the protection of the Hurunui resource that is 

appropriate, given its values. 

 

9.44 I consider there are significant disparities in the levels of protection 

proposed by the WCO and the NRRP. Those relating to the key areas 

of damming and water takes are summarised in the following tables. 

 
 
Table 1: Comparison of NRRP and WCO provisions for Water Takes 

Reach of River WCO NRRP (Variation 8) 
Hurunui above and including Lake 

Sumner 

No take Non-complying 

South Branch Hurunui from Stony 

Stream upstream  

No take Non-complying 

North Esk from Lucy  Creek 

upstream  

No take Non-complying 

Lakes Katrine, Taylor and Sheppard No take Non-complying 

Downstream from Lake Sumner 

mouth to upstream of Mandamus 

No take Controlled or Restricted 

Discretionary 

South Branch downstream of Stony 

Stream 

No take Controlled or Restricted 

Discretionary 

North Esk downstream of Lucy Creek No take Controlled or Restricted 

Discretionary 

Lake Mason, Lake Mary and Raupo 

Lagoon 

No take Discretionary 

Mandamus and downstream  No 

restriction 

Controlled or Restricted 

Discretionary 
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Table 2: Comparison of NRRP and WCO provisions for Damming 

Reach of River WCO NRRP  
Hurunui mainstem from coast up to 

mouth of Lake Sumner 

No 

damming 

Prohibited 

Tributaries downstream from and 

including Mandamus  

No 

restrictions, 

subject to 

fish 

screens 

Discretionary  

Tributaries above Mandamus  No 

damming 

Non-complying 

Lakes Sumner, Katrine, Taylor and 

Sheppard 

No 

damming 

Non-complying 

Lake Mason, Lake Mary and Raupo 

Lagoon 

No 

damming 

Discretionary 

 

9.45 Tables 1 and 2 show that compared to the proposed WCO, there are 

very few reaches and activities where the proposed NRRP provides 

the type of bottom line protection sought by the WCO. I acknowledge 

the concordance of protection sought for the mainstem of the Hurunui 

for damming, but this does not extend to the rest of the Upper 

Hurunui Waters. 

 

9.46 I note that the RMA requires that any statutory plan is reviewed at 

least every 10 years.  Without a WCO in place, there is the potential 

that the proposed provisions contained within any future statutory 

plan could take an approach different to what is currently proposed 

within the NRRP. Arguably that approach could be either more or less 

protective than the current proposal in the NRRP. However I consider 

that the WCO process provides a much greater level of certainty, and 

certainly would provide a significantly greater degree of protection 

than proposed under the NRRP.  I note that Ngai Tahu, in its 

submission reaches this same conclusion. 

 

9.47 Given the above comparison, I consider that the WCO is the best 

mechanism for achieving the level of protection being sought. 
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10. SUBMISSIONS 
 
10.1 I note that 368 submissions were received on the application. Further 

preferences were sought by 38 submitters. Of the submissions, 267 

are in support, 3 neutral and 98 are opposed. I address those that are 

relevant to my area of expertise as follows. 

 

10.2 Environment Canterbury’s (ECan’s) submission raises several points 

relevant to my area of expertise which I will address. 

 

10.3 First, ECan (and 31 other submitters) raises the question of efficiency 

of planning process where matters are already being considered 

through the NRRP process.  I note that Legal Counsel for the 

applicants addresses this issue. While I agree that there is a statutory 

process currently underway, I consider that there is no certainty of 

either the outcome or timing on that, and reiterate that in my opinion 

there are significant disparities between the proposed NRRP 

provisions and what the applicants are seeking. 

 

10.4 Second, ECan makes the point that a perverse outcome of granting 

the application could be an argument that an environmental flow 

regime as proposed in the NRRP would be inconsistent with the 

WCO. I do not believe this is the case.  The applicants are not 

seeking any restrictions on the Lower Hurunui Waters in relation to 

flow.  Accordingly any Order granted pursuant to the application 

(putting aside the further preferences sought) would stay silent on this 

aspect.  It is not a case of the Order containing a provision that states 

“there shall be no minimum flow regime on the lower Hurunui River”.   

 

10.5 I comment elsewhere in my evidence on the issues of certainty of 

process and outcome that ECan raises in its submission. 

 

10.6 With regard to exempted takes and uses, the applicants propose that 

the exemptions be wider than that provided for under s14(3) of the 

RMA – i.e. that there be no restriction on water takes for individuals’ 

domestic needs, drinking water for livestock as well as for fire fighting.  

Second, the applicants accept the preference proposed by DOC 
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relating to water use for conservation purposes.  The applicants also 

accept the need to provide for: 

• research into and protection or enhancement of fisheries and 

wildlife habitants; 

• the construction, removal, maintenance or protection of roads 

and associated structures, or the maintenance or protection of 

any network utility operation; 

• the protection of human or animal health. 

 

10.7 Finally, ECan submits that it would ease implementation of the order 

if the Lower Hurunui Waters ‘boundary’ were consistent with that 

proposed in Variation 8 (i.e. at the Mandamus flow recorder, 

approximately 1km upstream of the Mandamus confluence).  I do not 

see a need to alter the reference to the boundary.  First, there is no 

guarantee that the flow recorder will remain in its current location or in 

fact that there be a flow recorder at all.  Second, given the fact that 

the application does not seek any restrictions based on river flow 

there does not appear to be a need to link the locations. 

 

10.8 The Hurunui District Council opposes the application on the following 

grounds: 

• it does not accept that the Hurunui River system has values that 

are so outstanding that they warrant protection under a WCO; 

• that no assessment has been undertaken to establish whether 

the characteristics are outstanding in a national sense; 

• that the values are more appropriately managed through the 

operative Hurunui District Plan; 

• that access to water is essential for the District’s economic and 

social wellbeing; 

• that it is inefficient and inappropriate to pre-empt the outcome of 

the NRRP process. 

 

10.9 The values and characteristics of the Hurunui River System and their 

importance are addressed by other expert witnesses for the 

applicants.   
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10.10 With regard to the role and effectiveness of the District Plan, I make 

the following comments: 

• as noted earlier in my evidence, Objective 18 addresses only the 

Hurunui Lakes area.  It does not address the river system. 

• Objective 18 seeks to maintain and enhance the natural values of 

the lakes while providing for compatible activities (emphasis 

added).  There is no guidance as to what might be considered 

compatible activities. While the activities of recreation and 

tourism are likely to be compatible, I consider that Objective 18 

leaves this issue far too open to interpretation and may not 

deliver the outcomes sought by the applicants. 

• Policy 18.4 goes on to state that it seeks to protect the special 

features of the Hurunui Lakes area from adverse effects.  I 

consider there is a degree of inconsistency in these two 

provisions; protection from adverse effects does not sit 

comfortably with provision for compatible activities, whatever 

these may be. 

• Most importantly, the values and characteristics of the Hurunui 

Waters for which protection is sought relate to water flow and 

quality, and unimpeded passage from in-river structures.  

Management of these aspects is not within the jurisdiction of the 

Hurunui District Council. 

 

10.11 I have commented previously on the ability of the NRRP to provide 

the appropriate protection, and the associated timeframes and 

certainty. 

 

10.12  Several submitters (for example, Mainpower, the Hurunui Water 

Project, and Irrigation NZ) oppose the application on the basis that 

there are other RMA processes available to manage the water 

resource.  Elsewhere in my evidence I have discussed the disparities 

in the other current RMA processes, and conclude that while those 

processes do have the potential to manage the Hurunui River values, 

the appropriate level of protection does not appear to be forthcoming 

or certain.  I note that Federated Farmers (North Canterbury) for 

example incorrectly state that the river system is protected by the 
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NRRP provisions.  The Amuri Irrigation Company and Hurunui Water 

Project also appear to give the NRRP a status that it does not have.  I 

reiterate the NRRP’s proposed status.  

 

10.13 I also understand that some of these same submitters also submitted 

on the proposed NRRP and sought much less restrictive activity 

status for damming of high naturalness waterbodies (ie restricted 

discretionary) than that proposed by ECan in the NRRP either as 

notified or recommended in the Officer Report (prohibited or non-

complying respectively). Relaxation of the activity status relating to 

taking or diverting water is also sought by some of these submitters 

(again to restricted discretionary). 

 

10.14 Mainpower NZ Ltd opposes the application and notes that “it seems 

ironic that the Hurunui Catchment is suddenly deserving of the status 

of ‘outstanding national values’ when it has survived without the need 

for protection by a Conservation Order to date”.  The outstanding 

national values of the river system have not changed.  What has 

changed is the status of management or protection of those values; 

specifically, the indications of what level of protection might be 

forthcoming through other RMA processes (namely the NRRP).  As 

noted elsewhere in my evidence I do not believe that the level of 

protection proposed in the NRRP goes anywhere near the level that 

the Hurunui River system deserves based on its values assessed by 

other experts, and as sought by the applicants.  This application has 

been brought as a means of giving certainty, which the NRRP does 

not provide.  The applicants also note that numerous submitters 

including Mainpower, numerous individuals, and Ngai Tahu 

Properties are members of the Hurunui Water Project, which is 

actively investigating options for damming the Hurunui River.  In the 

face of such a threat I do not believe that the proposed NRRP could 

adequately deal with the issues to provide the protection that the 

WCO applicants seek. 

 

10.15 Several submitters also oppose the application on the basis that it 

provides no detail on any water allocation regime to be implemented.  

There is good reason for this.  First, the application for the Upper 
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Hurunui Waters is to preserve in natural state; that is, no changes to 

the natural flow rate, variability or volume.  Second, the application 

does not seek any restrictions on allocation or flow regime on the 

Lower Hurunui Waters. 

 

10.16 The Department of Conservation (DOC) seeks modification 

(extension) of the application to protect the characteristics of the 

lower Hurunui River with regard to: 

• habitat for terrestrial or aquatic organisms 

• for wild, scenic or other natural characteristics 

• for scientific and ecological values 

• for recreational, historic, spiritual or cultural purposes. 

 

This position is supported by several other submitters. 

 

10.17 DOC seeks: 

• the recognition of the amenity and intrinsic values to indigenous 

birds and their habitat. 

• a minimum flow and flow regime on the lower Hurunui River 

• an exemption for minor water takes for conservation associated 

activities.  In this regard I note that this provision would allow for 

the use of water for micro-electric power generation that is 

proposed to be permitted by way of the NRRP. 

 

10.18 Ngai Tahu (including Te Runanga o Ngai Tahu, Te Runanga o 

Kaikoura and Te Ngai Tuahuriri Runanga Inc) supports the 

application.  However Ngai Tahu seeks additional restrictions in the 

form of: 

• an environmental flow regime of the Upper Hurunui Waters, 

which would allow for run of river takes above the environmental 

flow; 

• the addition of water quality standards so as to control adverse 

effects of land use intensification. 

 

10.19 Ngai Tahu states that it is of the very clear view that the whole of the 

Hurunui River and Hoka Kura (Lake Sumner) possess the 
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outstanding characteristics for spiritual and cultural purposes and in 

accordance with tikanga Maori. 

 

10.20 Ngai Tahu states that it considers the use of the WCO process to be 

appropriate in the Hurunui’s case based on the significance of the 

environmental and cultural characteristics present in the catchment.  

They go on to state that “if left to the standard RMA processes, [those 

characteristics] risk being significantly degraded or lost.”  I agree with 

this statement based on my analysis of the current state of the 

statutory plans. 

 

11. CONCLUSION 
 

11.1 A WCO is a water management mechanism established under the 

RMA which enables the protection of outstanding features and 

values.  This is achieved through the introduction of restrictions on 

water related activities. 

 

11.2 Accordingly the proposed WCO seeks to protect a range of features 

and values associated with the Hurunui River, particularly the upper 

river, through the provision of a range of bottom lines. 

 

11.3 There is no operative plan relating to water management in 

Canterbury. There is therefore no degree of certainty of protection of 

the values of the Hurunui River system through alternative means 

under the RMA. 

 

11.4 In any event, it is my opinion that even if the NRRP were to become 

operative based on its currently proposed form, it would not provide 

the same level of protection sought by the WCO. 

 
11.5 Finally, statutory plans are required, under the current provisions of 

the RMA, to be reviewed at least every 10 years.  In the future this 

may result in planning documents which are significantly different to 

those that are currently operative or proposed.  This has the potential 

to result in a further loss of protection for the features and values 

accommodated within the WCO.  A WCO is more permanently 
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associated with a river, as the test to change a WCO is significantly 

more weighted towards protection than a plan process. I consider it 

therefore provides a more permanent mechanism for the protection of 

such features and values. 

 

 

S L Marx 
4 March 2009 
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Appendix 1:  Extracts from Proposed NRRP 
 

• Policies WQN1 and WQN2  

• Schedule WQN5  

• Schedule WQN 12 














