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Additional Item: Management of Genetic Modification in New Zealand

Portfolio: Environment

On 14 July 2008, the Cabinet Business Committegngdeen authorised by Cabinet with
Power to Act [CAB Min (08) 27/5]:

Background

1 noted that in July 2001, the Royal Commission on Genldiidification reported to the
government on the issues surrounding genetic nuadiiin (GM) in New Zealand, and
recommended a precautionary approach which preseptons for the future;

2 noted that the Government Co-operation Agreement wighGneen Party states that:

“during this term of Parliament work will be undaken to increase the certainty around
the non-GM producers to maintain GM free productamm be able to identify their
products as such to meet market access requireinents

3 noted that reference to “GM crops” in the paper undeiBJA8) 334 includes other GM
organisms (GMOSs), including veterinary and humaulioiees that are, or contain,
GMOs, where that is practicable;

Controls imposed on GMOs under the Hazardous Substances and New
Organisms Act 1996

4 invited the Minister for the Environment to submit to tbabinet Legislation Committee,
by 31 August 2008, following necessary consultation

4.1  an amendment to the Hazardous Substances and Ngami€mns (Methodology)
Order 1998 (the Methodology Order); or

4.2  new regulations under section 140(1) of the Haass&ubstances and New
Organisms Act 1996 (the HSNO Act); or

4.3  both the amendments referred to in paragraph 4l ttenregulations referred to
in paragraph 4.2:

to prescribe requirements for segregation and ataitity schemes, that the
Environmental Risk Management Authority (ERMA) wddiave particular regard to
imposing as controls when considering applicationsonditionally release a GMO,
particularly any GM crop;
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5 invited the Minister for the Environment to provide draffiinstructions to the
Parliamentary Counsel Office to give effect to lgislative amendments or new
regulations, or both, referred to in paragraph@valand paragraph 6 below;

6 noted that the Minister for the Environment proposeg tha amendment to the
Methodology Order or new regulations, or both, wdodflect the requirements of the
current draft code of practice template for thedsgep industry following consultation
in that context;

7 noted that an amendment to the Methodology Order or megilations, or both, may not
be able to require that ERMA impose mandatory adsitas ERMA has a discretionary
power under section 38D of the HSNO Act to imposetiols in respect of conditional
release approvals for new organisms;

8 noted that any amendment to the Methodology Order, iragdsy ERMA as a condition
on an application, might be open to a challengeefisgultra viressection 9 of the
HSNO Act, and further, that the amending orderegulations, or both, could be the
subject of a complaint to the Regulations Reviewn@ittee under Standing Order 315;

9 noted that the Minister for the Environment’s powersiteect ERMA are limited, and
that legislative amendment to implement some ddhg@oposals as mandatory controls
would be required;

10 directed the Ministry for the Environment to provide furthedvice to the Cabinet Policy
Committee (POL) by 1 December 2008 on any amendsrierihe HSNO Act required to
implement these proposals as mandatory controls;

Public register of GMO approval locations

11 directed officials to implement a public register of GM crop site lib@as and location
controls dictated under future GMO approvals, edicig contained field tests;

12 noted that officials consider that inclusion of contairfesld trials in any public register
of GMO approval locations would increase the adstiative burden but offer no
perceivable gain to nearby non-GM producers, wisettea alternative view is that there
have been sufficient breaches of containment Id fests so far that they ought to be
included;

13 noted that such a register would be held by the MinistrAgriculture and Forestry
(MAF), as MAF would hold the most up-to-date sitedtions for field tests and sites of
release for conditional releases of GMOSs;

Code of practice for segregation

14 noted that a segregation model exists based on theipléscand best practice for
segregation of crops;

15 directed MAF to publicly consult on the proposed new model fanohatory segregation
(a six-week consultation period, with immediatet$ta
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work for traceability
noted thatthe European Union has a traceability framework3dt crops;

directed officials to report to POL by 31 August 2008 omhim adapt the European
Union’s traceability framework to be consistenttwNew Zealand’s regulatory system,;

noted, in respect of the above proposals for the coqwaittice for segregation, and the
framework for traceability:

18.1 section 17 of the HSNO Act prevents the Ministerthee Environment from
directing ERMA to make any specific control a maodgarequirement of any
approval, and a change to the HSNO Act would beaired to change this
limitation;

18.2 the amendment to the Methodology Order or new eggsis, or both, proposed
in paragraph 4 to prescribe requirements for segi@yand traceability schemes
that ERMA would have particular regard to imposatsgcontrols when
considering any application to conditionally releasGM crop;

register of non-compliance

directed officials to enhance the current non-complianggster for all field-tests and
conditional release approvals for new organisms to:

19.1 continue to provide annual reports on non-compganc

19.2 summarise audit findings on compliance with requizats;

19.3 notify reasons for non-compliance;

19.4 notify any new or additional controls as a res@ilh@an-compliance;

directed officials to provide links, where relevant, betwehe public register of GM
crop locations on the MAF website (referred to amggraphs 11 and 13 above) and the
enhanced non-compliance register on the ERMA welfsferred to in paragraph 19
above);

ing of GM propagative material

noted that mandatory labelling of GM propagative matexiethe point of sale could
occur by means of Consumer Information Standard¢fS)(@gulations prescribed in
accordance with section 27 of the Fair Trading 286

noted that the Ministry of Consumer Affairs has advisedt consultation requirements
of the Fair Trading Act 1986 mean that CIS regulaicould not be implemented before
October 2010;

directed officials, led by the Ministry of Consumer Affajr® draft a CIS under the Fair
Trading Act 1986 for the labelling of GM propagatimaterial for implementation as
soon as is practicable, and to report to POL ta gpproval for the consultation required
by statute;



In Confidence
CBC Min (08) 20/24

Local government in GM crop management

24

25

noted that template models of district plan changessaution 32 processes under the
Resource Management Act 1991 (the RMA) have beeeloeed that will assist
territorial authorities in designing RMA changegéstrict the use of GMOs in their
region, should they choose to do so;

noted that officials advise that district plan changesg the template models might not
survive a challenge unless territorial authoriies able to provide evidence of
environmental effects and risks that have not dirdeeen addressed by ERMA, an
unlikely event in the view of officials;

Domestic liability regime for living modified organisms

26

27

28

29

noted that, following the Royal Commission on Geneticdvization report, the
government gave detailed consideration to a rahgéditional controls, including strict
liability for harm caused by GM, compulsory insucanstatutory compensation,
remediation funds, and the imposition of bonds, @eclded not to support any of those
options;

noted that in February 2003, the Cabinet Business Cotee(CBC):

27.1 noted that while existing liability rules will nalways operate effectively to
encourage precaution and provide compensatioriatioe to GM, this is not
unique to GM and so devising a liability regimeedplon the basis of a GM/non-
GM distinction would not be sound in principle;

27.2 agreed that to strengthen incentives to comply thighregime, the HSNO Act
should be amended to cover new organisms, to iecstrict civil liability rule
for harm caused by non-complying activities andvd penalty regime for
breaches;

[CBC Min (03) 3/16]
noted that in May 2008, CBC:

28.1 noted that New Zealand has yet to finalise a dam&ability regime for living
modified organisms (LMOSs);

28.2 invited the Minister for the Environment to providgaper to Cabinet on a
proposed domestic liability regime for LMOs, ass@s practicable;

[CBC Min (08) 13/24]

noted that New Zealand’s existing common law liabiliteinework applies to harm
caused by GM activities, and that this is suppleetkby a civil penalty regime for
breaches of the HSNO Act and strict civil liabiliggime for harm caused by activities in
breach of the HSNO Act involving new organisms;
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noted that:

30.1 New Zealand has participated in negotiations drilitg and redress for damage
resulting from the trans-boundary movement of GMi@der the Cartagena
Protocol on Biosafety (the Cartagena Protocol);

30.2 the recent meeting of the Parties agreed to warkrtds legally-binding rules and
procedures on an “administrative approach” aimaermtediating damage to the
conservation and sustainable use of biologicalrditye and non-binding
guidelines on civil liability (with a legally-bindg component that would identify
key elements of a civil liability regime);

30.3 the final instrument will not be formally settledtu early 2010;

invited the Minister for the Environment, in consultatwith the Department of the
Prime Minister and Cabinet, and other Ministersasropriate, to provide to Cabinet on
21 July 2008, revised wording for recommendationn3®e paper under CAB (08) 334
on further consideration of New Zealand’s domelsdiaility regime following the
conclusion of liability and redress negotiationsiemnthe Cartagena Protocol;

Publicity

32

33

noted that the Minister for the Environment intends tdolicly release the submission
under CAB (08) 334, including Cabinet’s decisiomsgce Cabinet has made a decision;

noted that the Minister for the Environment intends taka public and media
announcements about the decisions at the relewat t

Saphron Powell

Secretary Reference: CAB (08) 334, CBC Min (08) 19/11, CB@)(B05
Present: Officials present from:

Rt Hon Helen Clark (Chair) Office of the Prime Minister

Hon Dr Michael Cullen Department of the Prime Minister and Cabinet
Hon Jim Anderton Ministry of Agriculture and Forestry

Hon Phil Goff Ministry of Justice

Hon Annette King Ministry of Research, Science and Technology
Hon Pete Hodgson Ministry for the Environment

Hon Parekura Horomia (part of item)
Hon David Cunliffe

Hon Trevor Mallard

Hon Ruth Dyson (part of item)

Hon David Parker

Hon Clayton Cosgrove

Copiesto: (seeover)

136900v1



Copiesto:
Cabinet Business Committee
Chief Executive, DPMC
Director, PAG, DPMC
PAG Subject Advisor, DPMC
Secretary to the Treasury
Director-General, MAF (Agriculture)
Director-General, MAF (Biosecurity)
Secretary of Foreign Affairs and Trade
Secretary for Justice
Chief Executive, MED
Chief Executive, Ministry of Research, Sciencd @echnology
Chief Executive, Te Puni Kokiri
Secretary for the Environment
Secretary for the Environment (ERMA)
Minister of Commerce
Chief Executive, MED (Commerce)
Chief Executive, New Zealand Food Safety Autlyorit
Minister of Conservation
Director-General of Conservation
Minister of Consumer Affairs
Head, Ministry of Consumer Affairs
Chief Parliamentary Counsel
Legislation Coordinator
Secretary, POL

136900v1

In Confidence
CBC Min (08) 20/24



